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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed June 30, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAMUEL KRAWITZ 
5821 Third Street, N. E. 
Washington, D. C. 


Plaintiff, 


Civil Action 


Vv. 


DUDLEY G. SKINKER, United States Marshal 
for the District of Columbia 

United States Court House 

Washington, D. C., 


ROGER W. JONES, Chairman, and BARBARA 

B. GUNDERSON and FREDERICK J. LAWTON, 
Commissioners, 

United States Civil Service Commission 

8th and F Streets, N.W 

Washington, D. C., 


WILLIAM P. ROGERS, Attorney General 
United States Department of Justice 

10th Street and Constitution Avenue, N. W. 
Washington, D. C. 


a ee a ee ttre 


Defendants. 


COMPLAINT FOR DECLARATORY JUDGMENT, REVIEW 

OF DISCHARGE, DETERMINATION OF STATUS, AND 

RESTORATION TO POSITION WITH RECOVERY OF BACK 

PAY 

1. This is a civil action in which the amount in ee ex- 
ceeds the sum of three thousand dollars exclusive of interest and costs, 
and in which Plaintiff, Samuel Krawitz, seeks a review of the action of 
Defendants in improperly discharging or removing him from his office 
or position and an order that he be restored to said office or position with 
recovery of back pay. | 
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2. Plaintiff, Samuel Krawitz, is an adult citizen of the United 
States and a resident of the District of Columbia. Defendant, Dudley G. 
Skinker, is the United States Marshal for the District of Columbia. De- 
fendant, Roger W. Jones, is the Chairman of the United States Civil 
Service Commission, and Defendants, Frederick J. Lawton and Barbara 
B. Gunderson, are Commissioners of the United States Civil Service Com- 
mission; Defendants Jones, Lawton and Gunderson comprise the full 
membership of the United States Civil Service Commission. Defendant, 
William P. Rogers, is the Attorney General of the United States. De- 
fendants are sued in both their individual and official capacities. 

3. On or about April 23, 1951, Plaintiff, Samuel Krawitz, having 
successfully taken and passed a United States Civil Service Commission 
examination for the office or position of Deputy United States Marshal, 
and having successfully met all other requirements for such office or 
position, and being eligible therefor, was duly appointed to the office or 
position of Deputy United States Marshal and was assigned to the office 
of the United States Marshal for the District of Columbia. On or about 
April 23, 1951, and again on or about July 11, 1956, Plaintiff, Samuel 
Krawitz, was formally sworn in to the office or position of Deputy United 
States Marshal, taking the oath prescribed for United States Marshals 
and Deputy United States Marshals by Section 543 of Title 28, United 
States Code. 

4. From on or about April 23, 1951, until on or about June 30, 
1958, Plaintiff, Samuel Krawitz, served in the office or position of 
Deputy United States Marshal and performed the duties and functions of a 
Deputy United States Marshal satisfactorily and efficiently and did not 
perform any duties or functions inconsistent with such office or position. 
During this period, Plaintiff, Samuel Krawitz, was at all times issued 
and entitled and instructed to use a United States Deputy Marshal Badge, 
a United States Department of Justice Identification Card identifying him 
as a Deputy United States Marshal, a service revolver, handcuffs, am- 
munition and credentials identifying him as a Deputy United States Mar- 
shal. During this period also, Plaintiff, Samuel Krawitz, was required 
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to obtain, and did obtain, at his own expense, the mandatory bond re- 
quired of all Deputy United States Marshals. | 

5. Onor about March 26, 1958, Plaintiff, Samuel Krawitz, without 
any advance notice, was told by the then United States Marshal for the 
District of Columbia, Carleton G. Beall, and his then Chief Deputy, 
Charles P. Ward, that he, Plaintiff, was no longer a Deputy United 
States Marshal, and was ordered to turn in his revolver, badge, ammuni- 
tion and credentials, and to cancel his Deputy United States Marshal Bond, 
and was further informed that he was not a Deputy United States Marshal. 

6. Onor about May 22, 1958, Plaintiff received from the then 
United States Marshal for the District of Columbia a purported reduction 
in force notice stating that "your active service in the position of Clerk, 
GS-301-4, must be terminated at the close of business June 30, 1958." 
Thereafter, the then United States Marshal did in fact purport to remove 
Plaintiff from his office or position as of June 30, 1958, and Plaintiff has 
not been permitted to serve in said office or position since that date, and 
has not been paid the salary for such position since that date. On June 30, 
1958, Plaintiff was receiving a salary of $4515 per annum. Had Plaintiff 
not been purportedly removed from such position or office, he could now 
be receiving a salary of at least $6500 per annum. Asa result of such 
removal, Plaintiff has been damaged in the amount of at least $4000. 

7. The aforesaid reduction in force notice of on or about May 22, 
1958, and the purported removal of Plaintiff as of June 30, 1958, did not 
purport to abolish any office or position of Deputy United States Marshall, 
or to remove Plaintiff from such position or office, but only to abolish a 
position of clerk. At all relevant times Plaintiff was not serving in the 


office or position of clerk but was serving in the office or position of 
Deputy United States Marshal, and said purported reduction in force was 


therefore ineffective to remove or discharge him or abolish his position 
| 


or office. 

8. Plaintiff has exhausted the administrative remedies available 
to him by appealing the action referred to in Paragraphs 6 and 7, above, 
to the Appeals Examining Office of the United States Civil Service 
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Commission and thereafter to the Board of Appeals and Review of the 
United States Civil Service Commission. The Appeals Examining 

Office denied Plaintiff's appeal on or about June 16, 1958, and the Board 
of Appeals and Review on or about July 14, 1958. 

9. At the time of the purported removal or discharge of Plaintiff, 
the Office of the United States Marshal for the District of Columbia 
was understaffed and undermanned in Deputy United States Marshals and 
no reason or cause existed to abolish Plaintiff's position or office or to 
discharge or remove Plaintiff by a reduction in force or otherwise. 

10. Plaintiff is ready, willing and able to fill the office or position 
of Deputy United States Marshal and to perform all the duties, functions 
and responsibilities of that office or position and is in all respects 
qualified for such office or position. 

11. Under the statutes and regulations governing, or promulgated 
by, the Civil Service Commission, Plaintiff is entitled to a Government- 
wide status as distinguished from an agency status and his purported 
removal from his office or position in the manner herein complained of 
was violative of his rights under such statutes and regulations. 

12. Each of the Defendants is either the officer taking the action 
against Plaintiff herein complained of or a successor in office to such 
person who adopts or continues or threatens to adopt or continue the 
action and position of such predecessor. 

13. The purported removal or discharge of Plaintiff from his 
position or officé was unlawful; ineffective; arbitrary; capricious; an 
abuse of discretion; in excess of statutory jurisdiction, authority, or 
limitations and short of statutory right; without observance of procedure 
required by law; and violative of Plaintiff's rights. 

WHEREFORE, Plaintiff prays that this Honorable Court: 


(1) Find and declare that the purported removal or discharge of 


Plaintiff from his position or office, or the purported abolition of said 
office or position, was unlawful and violative of Plaintiff's rights; 
(2) Order the Defendants, and each and every one of them, to do 
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all things necessary to restore Plaintiff to his position or office with 
recovery of back pay; | 

(3) Grant such other and further relief as may be just and proper 
in the circumstances. 


/s/ Samuel Krawitz 


/s/ Eugene F. Mullin, Jr. 
/s/ J. Parker Connor | 
Mullin and Connor 


300 Southern Building 
Washington 5, D. C. 


June 30, 1960 


[ Verification dated June 30, 1960] 


[ Filed Aug. 29, 1960] Awan 


First Defense 


The complaint fails to state a claim upon which relief may be 


granted. 
Second Defense 


Defendants answer the individual paragraphs of the complaint as 
follows: | 

1. Defendants are not required to either affirm or deny the juris- 
dictional allegations contained in paragraph 1 of the complaint, but if 
answer be required defendants deny that the plaintiff was improperly 
discharged or removed from his position and further answering aver that 
this Court is without jurisdiction to award the plaintiff any recovery of 
back pay. | 

2. Defendants admit the allegations contained in paragraph 2 of 


the complaint. ! 
3. Defendants deny that the plaintiff was appointed a Deputy United 

States Marshal on April 23, 1951, or at any other time, and further 

answering defendants aver that on April 23, 1951, plaintiff was appointed 


to an indefinite appointment as an Office Deputy United States Marshal 
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(Clerk), GS-301-4, in the Office of the United States Marshal for the 
District of Columbia, and on July 11, 1956, along with all other clerical 
employees in the Office of the United States Marshal for the District of 
Columbia, plaintiff was sworn in as a Special Deputy United States Mar- 
shal. Defendants further aver that the change in plaintiff's title on July 11, 
1956, became necessary when the Department of Justice abolished the 
title of Office Deputy United States Marshal, and that plaintiff was a Clerk, 
GS-301-4, at all times during his employment in the Office of the United 
States Marshal for the District of Columbia. Defendants deny the re- 
maining allegations contained in paragraph 3 of the complaint. 

4, Defendants admit that plaintiff was issued a revolver, hand- 
cuffs, ammunition, and certain credentials to identify him as an Office 
Deputy United States Marshal, and that a bond was obtained. Defendants 
deny the remaining allegations contained in paragraph 4 of the complaint. 

5. Defendants admit that on March 26, 1958, plaintiff was notified 
by a former United States Marshal, Carleton G. Beall, and his then 
Chief Deputy United States Marshal, Charles H. Ward, Jr., that his 
services as a Special Deputy United States Marshal were terminated, 
and that on or about March 26, 1958, plaintiff was ordered to turn in his 
revolver, badge, ammunition and credentials previously issued to him, 
and to cancel his bond. Defendants deny the remaining allegations con- 
tained in paragraph 5 of the complaint. 

6. Defendants deny that plaintiff could now be receiving a salary 
of at least $6500 per annum had his services not been terminated and 
further answering defendants state they are without knowledge or in- 
formation sufficient to form a belief as to the truth of the allegation that 
plaintiff has been damaged in the amount of at least $4000 as a result of 
his removal. Defendants admit the remaining allegations contained in 
paragraph 6 of the complaint. 

7. Defendants deny that plaintiff was ever a Deputy United States 
Marshal, and further deny that the reduction in force was ineffective to 
remove or discharge plaintiff from his position as a Clerk, GS-301-4. 
Defendants admit the remaining allegations contained in paragraph 7 of 
the complaint. 
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8. Defendants admit the allegations contained in paragraph 8 of 
the complaint. 
9. Defendants deny the allegations corftained in aaeue 9 of the 
complaint. | 
10. Defendants deny the allegations contained in paragraph 10 of 
the complaint. 
11. Defendants deny the allegations contained in paragraph 11 of 
the complaint. | 
12. Defendants admit the allegations contained in paragraph 12 of 
the complaint. 
13. Defendants deny the allegations contained in paragraph 13 of 
the complaint, and also deny the remaining allegations contained in the 
complaint. | 


/s/ Oliver Gasch 


United States Attorney 
| 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle | 
Assistant United States Attorney 


/s/ Thomas D- Quinn, Jr. | 
Assistant United States Attorney 


[Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed June 6, 1961] 


Washington, D. C. 
Thursday, March 2, 1961 
The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A. TAMM, Judge, United States District Court for the 
District of Columbia, at 2:48 p.m. 
* * * 
SAMUEL KRAWITZ 
called as a witness in his own behalf, having been first duly sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MULLIN: 
Q. Would you state your name, please, sir? A. Samuel Krawitz. 
Q. Would you give us your residence address, Mr. Krawitz? 
A. 5821 Third Street, Northeast, Washington, D. C. 
Q. You are the plaintiff in this action? A’ Yes, sir. 
* * * * 
Q. Mr. Krawitz, I show you Plaintiff's Exhibit No. 1. Did you 
take the examination which is the subject of that exhibit? A. Yes, sir. 
Q. Did you prior to that time, that is, prior to 1950, take another 
examination for the position of Deputy United States Marshal? A. In 
1949, sir. 
Q. Did you receive a notice of rating in each of those occasions? 
A. Yes, sir. 
Q. I show you Plaintiff's Exhibits 2 and 3 and ask you if those are 
the ratings you received from the examinations you took? A. Yes, sir. 
Q. After you took those examinations, Mr. Krawitz, that is after 
1950, did there come a time when you contacted anyone in the Marshal's 
Office in the District of Columbia with respect to employment as a Deputy 
United States Marshal? A. I did. 
Q. Would you explain those circumstances to us? How did you 
happen to do that? A. It has been my ambition, my goal for many years 


| 
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to be a Deputy U. S. Marshal. I applied to the United States 


Marshal, Bruce Matthews, for a position of Deputy U. S. Marshal. 
* * * * | 

Q. Mr. Krawitz, in your conversation with Mr. Matthews, did 
you apply for a position as Deputy United States Marshal? A. I did, sir. 

Q. Did there come a time after that conversation when you were 
called by Mr. Matthews or by his assistant and told to report to the 
court house? A. Yes, sir. | 

Q. What was the name of the assistant to Mr. Matthews at that 
time? A. Chief Deputy Charles H. Ward. 

Q. Mr. Ward later became Marshal or Acting Marshal himself? 
A. Acting Marshal and Head Marshal. 

Q. Did you respond to the call from Mr. Matthews and come down 
to the court house? A. Yes, sir. | 

Q. This was the old court house? A. Yes, sir. | 

Q. Did there come a time when you were appointed to| a position 
in the Marshal's Office? A. Yes, sir. | 
| 
* * * * 

Q. Mr. Krawitz, I show you what has been received in evidence 
as Exhibit No. 4 and ask you if that was received by you after you had 
been appointed to a position in the Marshal's Office? A. Yes, sir. 

Q. Did that follow your appointment by several days or was it 
received the same day, or do you recall? A. Some time after. 

Q. What day did you first report for work in the Marshal's Office ? 
A. April 23, 1951. | 

Q. Did you on that occasion take an oath of office ? A. I did, sir. 

Q. Iam going to show you what has been received in evidence as 
Plaintiff's Exhibit No. 5 and ask you if that is the oath of office that you 
took on that occasion? A. Yes, sir. | 

Q. Who administered that oath of office to you, Mr. Krawitz? 
A. Mrs. Trammel, secretary to Marshal Bruce Matthews. | 

Q. Is that Mrs. Trammell? A. Mrs. Trammell. | 


Q-. Now, when you reported to the Marshal's Office the first day, 
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to whom did you report? I don't want to know what was said. To whom 
did you report? A. I reported first to Mr. Ward and Mr. Ward took 
me in to the Marshal. 

Q. Was it after that that you took the oath of office? A. Yes. 

Q. Were you on that day also issued a badge? A. Yes, sir. 

* * * * 

THE COURT: Plaintiff's Exhibit No. 6. Are you offering it in 
evidence ? 

MR. MULLIN: Yes, Iam, Your Honor. 

THE COURT: Do you have any objection? 

MR. QUINN: No, Your Honor. 

THE COURT: The Exhibit will be admitted. You will stipulate 
that this is the badge that was issued to this plaintiff, Mr. Quinn? 

MR. QUINN: Yes, Your Honor. 


THE COURT: Very well. 
* * * 


BY MR. MULLIN: 
Q. Who issued you the badge, Mr. Krawitz? A. Mrs. Trammell. 


Q. Did you on that day or within your first week in the Marshal's 
Office receive an identification card? A. Yes, sir. 

* * * * 

THE COURT: Will you stipulate that this is the phraseology or the 
wording that appeared on the identification card? 

MR. QUINN: Yes, Your Honor. 

THE COURT: I think, then, in order to have a complete record 
that we should have this exhibit in evidence. It will be marked as 
Plaintiff's Exhibit No. 7 and admitted in evidence. 

* * * 
BY MR. MULLIN: 

Q. Mr. Krawitz, we have talked about an oath of office, a badge 
and an identification card. Did you receive any other paraphernalia 
that first day or the first week you were on duty in the Marshal's Office? 
A. Yes. 

Q. What else did you receive, sir? A. A blackjack, handcuffs, 
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handcuff key; and later on, I received a pistol, 38 caliber. | 
Q. Did you receive any ammunition for the pistol? A. |" Ammuni- 

tion, yes, sir. | 
Q. For how long a period of time during your tenure of employ- 
ment did you have a pistol in your possession? A. I believe for 


a number of years, sir. 


Q. Did you ever use the pistol, either in anger or other than on 


the practice range? A. No, sir. 

Q. Did you ever use it in target practice? A. Yes, sir. 

Q. Where did you use it in target practice? A. We had to qualify 
for pistol accuracy and knowing how to use a pistol, and we had to 
qualify; and I qualified down in the target range in the basement of this 
building. | 

Q. You said, "We had to qualify". Who required you ' to qualify 
at pistol? A. The Marshal's Office, the Marshal. | 

Q. You have indicated that you had the pistol for part) of the time 
of your employment for a several-year period. Between the time when 
you were first appointed and the date of March 26, 1958, did you at all 
times have in your possession the badge, the identification card, the 
handcuffs, the handcuff key and the blackjack? A. Yes, sir. 

Q. And you turned those in on March 28, 1958? A. I did, sir. 

@. Now, going back again to your first day in the Marshal's 
Office: After you had taken the oath and had been issued the para- 
phernalia, what was your first assignment in this new position? A. Mr. 
OK OKO | 

* * * * 

THE WITNESS: My first assignment was to guard a courtroom, 

guard a door while the case was in session. 
BY MR. MULLIN: | 

Q. Was the jury being charged, or do you have any recollection? 
A. The Judge was about to charge a jury ten minutes prioy to when I 
came on duty. 


Q. Was this the first day you were appointed? A. yes, sir. 
* * * * | 


Q. Mr. Krawitz, during the first week that you were on duty in 
the Marshal's Office, were you required to obtain or to pay for a bond? 


A. Yes, sir. 

Q. Did you have to pay for it yourself? A. Yes, sir. 

Q. How much did you pay for it? A. $5.00. 

Q. To whom did you pay it? A. To Mrs. Trammell. 

Q. Thereafter did you, in succeeding years, have to pay 
premiums to obtaina bond? A. Yes, sir. 

THE COURT: Would it be possible to stipulate that the plaintiff 
paid a bond premium for each year until the time of his separation from 
service? 

MR. MULLIN: Yes, Your Honor. I would stipulate to that. I was 
going to offer the receipted bills. Again, the terminology is important 
to me. For all but the last year, the receipted bills referred to "Your 
Deputy Marshal bond" or "Deputy Marshal bond". I regret all these 
documents going into evidence, but I do think it is important. 

MR. QUINN: I would stipulate, Your Honor, that he did execute 
a bond each year. 

THE COURT: And paid premiums for the bond, which was similar 
to the bond executed by all Deputy Marshals? 

MR. QUINN: Yes, Your Honor. 

* * 
BY MR. MULLIN: 

Q. Mr. Krawitz, I show you Plaintiff's Exhibit No. 9-A through 
9-H. Are those the bills and the receipts that you received for the 
bonds that you have referred to? A. Yes, sir. 

Q. And I show you what has been received as Plaintiff's Exhibit 
10 and I ask you if that was issued to you and, if so, by whom? A. Yes, 
sir. This was issued to me by Mr. Hammond, Assistant Chief Deputy 
U. S. Marshal for use-- 

Q. Justa minute. When did he issue it to you? A. I don’t re- 
member, sir. 


Q. Was it within a few weeks or a few days after you went on 
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duty? A. It was a while after I went on duty, sir. 

Q. Has that remained in your possession from the time it was 
issued to you until now? A. Yes, sir. 

Q. During the time you were employed in the Marshal's Office, 
what use did you make of that card which is Plaintiff's Exhibit No. 10? 
A. Lhad that card attached in my car on the sun visor and when I served 
writs or court papers in the field and I had to park in some convenient 
location in order to serve these papers and for other official business, 


I put the sun visor down and that was exposed to whoever might be con- 


cerned. 
Q. Now, you have referred to serving writs and court papers. Did 
you then serve writs and court papers from the United States District 
Court during the time you were employed in the Marshal's s Office? 
A. Yes, sir. | 
Q. Did you serve writs and court papers issuing out of the Munici- 
pal Court for the District of Columbia? A. Yes, sir. | 
Q. And the Juvenile Court? A. Yes, sir. 
Q. Did you serve mental health papers or papers issued by the 


Mental Health Commission or in mental health cases? A. Yes, sir. 

Q. Did you, during the time you were employed in the Marshal's 
Office, and were you called upon to issue summonses for jury duty ? 

A. Yes, sir. 

Q. Did you do these things frequently or infreently A. Rather-- 
I believe a few times a week, sir. 

Q. A few times a week? A. Yes, sir. 

Q. Did you during the time that you were eee in the Mar- 


shal's Office have occasion to serve any papers in connection with 


summonsing people to serve on grand juries? A. Yes, sir. 

Q. Did there ever come a time when you were — inasa 
bailiff for the Grand Jury? A. Yes, sir. 

Q. Was that swearing in accomplished informally or tn open 
court before a Judge? A. In open court before a Judge. 

Q. Do you remember which judge swore you in? A. Pascal I be- 
lieve it was Judge Schweinhaut. 
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Q. Was there any other person affiliated with the Marshal's 


Office who was sworn in to the position of Grand Jury Bailiff at the same 
time you were? A. Deputy Marshal Bakey. 

Q. Was that position as Bailiff forthe Grand Jury a position for 
one day or a week or for a longer period of time? A. For one year. 

Q. Mr. Krawitz, you referred in your answers to serving writs 
and court papers in the field. What did you mean by the expression "in 
the field"? A. I went to the person who the papers were supposed to be 
served on at their address, their address and where they lived. 

Q. Now, in doing that, did you use your own automobile? A. Yes, 
sir. 

Q. Were you compensated in any way for the use of your own 
automobile? A. Yes, sir. 

Q. At what rate or how were you compensated? <A. At the early 
part of my service in the Marshal's Office, it was 7 cents a mile, and 
later on it was increased. 

MR. MULLIN: Your Honor, I have a number of documents here, 
all of which are headed "Statement of Travel". They were provided by 
Mr. Quinn at our request. I would suggest it would be easier to mark 
them with a single number. 

THE COURT: They will be marked as Plaintiff's Exhibit No. 11. 

MR. MULLIN: If you wanted to use the letters, they would be 
11-A through -N, I believe. 

THE COURT: Very well. Are you offering these exhibits in 

evidence ? 

MR. MULLIN: Yes, Your Honor. I think I should have the witness 
testify that these were statements of travel submitted by him after ser- 
vices performed in the field in connection with his work. 

THE COURT: Would you so stipulate that the witness would 
answer affirmatively, Mr. Quinn? 

MR. QUINN: Yes, Your Honor. 

THE COURT: Very well. The exhibit will be admitted. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 11 for identification 


and received in evidence. 


* * 
BY MR. MULLIN: 
Q. Mr. Krawitz, did there come a time when you made claim to 
the General Accounting Office for compensatory leave with respect to 
overtime services you had performed in the Marshal's Office? A. Yes. 
MR. QUINN: Your Honor, I object to this. I don't see where this 
is relevant at all. 
MR. MULLIN: Your Honor, I think anything in the nature of an 
adjudication from the General Accounting Office is in the nature of a 


statement binding upon the Government and it is at least strong evi- 
dence of the Government's attitude towards this man's position. My 
purpose is to show that the General Accounting Office treated him and 
regarded him as a Deputy United States Marshal. | 

THE COURT: How would that be demonstrated by the witness’ 
answer to your question? | 

MR. MULLIN: The question was intended merely as prelates 
to identify a document. 

THE COURT: Wouldn't the General Accounting Office pay over- 
time to anybody that claimed it except the Assistant United States 
Attorneys and Judges? ! 

MR. MULLIN: Well, I don't know if they discriminate so grievously, 
Your Honor. I am sure they would make an appropriate ruling for anyone 
put in doing so, I think they would also make a determination of the po- 
sition held. That is the case in these documents which I would like to 
have identified. | 
THE COURT: The clerk may mark the records for identification 


so that you will have a complete record of what you have Bees What 


are you handing to the clerk for identification? 

MR. MULLIN: I am offering to the clerk a letter from Mr. Kra- 
witz, December 17, 1952 and the reply of the General Accounting Office, 
February 24, 1954. | 

THE COURT: 1954? 

MR. MULLIN: Yes, Your Honor. 
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THE COURT: These will be marked as Plaintiff's Exhibits 13 
and 14, for identification. How do you say they are material? 

MR. MULLIN: They are material, Your Honor, in that Mr. Kra- 
witz applied to the General Accounting Office for an allowance for com- 
pensatory time as a Deputy United States Marshal; and the General Ac- 

counting Office, writing back--and I submit this is in the nature of 
a ruling--made reference to a claim filed as United States Deputy Mar- 
shal and made a certain determination with respect to it. I think this 
amounts to recognition by the General Accounting Office that he was a 
Deputy United States Marshal. 

MR. QUINN: Your Honor, I would object to this as being irrele- 
vant, the fact Mr. Krawitz made a claim. He could have called himself 
anything he wanted to. The General Accounting Office answered him. 

THE DEPUTY CLERK: Plaintiff's Exhibits 13-A and 13-B marked 
for identification. 


(Documents, letters dated Dec. 17, 1952 and 


Feb. 24, 1954, were marked Plaintiff's Ex- 
hibits Nos. 13-A and 13-B, respectively, for 
identification.) 


MR, QUINN: Your Honor, I would object to them on the basis they 
were claims filed by Mr. Krawitz to the General Accounting Office and 
then an answer from the General Accounting Office to him. In the letter 
from the General Accounting Office, they said "a claim made by you as 
Deputy United States Marshal". I don't see where they are relevant, 
Your Honor. 

THE COURT: I don't see the relevancy of these exhibits, counsel. 

In the absence of collateral proof to show that there is some status 
involved which was effected by some action that the United States Mar- 
shal apparently took in the intervening time, I will sustain the objection. 

MR. MULLIN: Your Honor, I would like to have this car emblem 
identified as our next exhibit. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 14, for identifi- 


cation. 
(Car emblem was marked Plaintiff's Exhibit 
No. 14, for identification.) 
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THE COURT: Is there any objection to this exhibit, Mer. Quinn? 

MR. QUINN: I would like to know whether or not that was issued to 
Mr. Krawitz or whether he purchased it himself. | 

MR. MULLIN: The testimony would be that that was not issued to 
Mr. Krawitz; that was purchased by him with the knowledge | of his 
superiors. It was installed by him on his automobile which he used in 
his official duties and his superiors in the Marshal's Office, including 
the Marshal, had knowledge of the fact that it was on his automobile 
and that no objection was ever made and no suggestion was made that it 
be removed. | 

MR. QUINN: The only objection is to relevancy. | 

THE COURT: I will admit the exhibit. Ithink the objection goes 
to the weight in evidence of the exhibit. 


* * 


BY MR. MULLIN: 

Q. Mr. Krawitz, during the time that you were employed in the 
Marshal's Office, were you ever called upon to escort prisoners to the 
D. C. Jail or from the D, C. Jail, either to the Municipal Court of the 
District Court? A. Yes, sir. 

Q. Did that happen frequently or infrequently? A. Rather often, 


sir. 


| 
Q. Mr. Krawitz, during the time that you were employed in the 


Marshal's Office, were you ever called upon to make any trips out of 
town, out of the city, with prisoners? A. Yes, sir. | 

Q. Would you tell us on how many occasions and with whom and 
where you went? A. I would say--I can't give you the exact number of 
trips I did make, but I did make quite a number of trips. | 


* * * * 


Q. Can you remember the names of any places out of town that 


you went to on these trips? A. One of the first trips I made was with 
Assistant Chief Deputy Marshal, James Mattingly; we took a prisoner to 
an Army camp in New Jersey near Red Bank. We took a prisoner there. 


On another-- 
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Q. Where was that? A. Red Bank, New Jersey. And we turned 


him over to the camp. 


On at least, I believe, three occasions, I accompanied as a Deputy 


Marshal Mr. Ward and we took prisoners to the penitentiary in Pennsyl- 
vania, Lewisburg. And one time, we took a prisoner to a city in New 
York State. Iam not too sure now what city that was but I believe it 
was Rochester. Then Deputy Marshal Gesuero and myself, we took 
eight prisoners by train coach to Lexington penitentiary hospital and we 
turned them over to the authorities at the penitentiary. 

Q. Any others? Any other places? A. Over a period of eight 

years, sir, it is hard to remember all my trips. 

Q. Mr. Krawitz, on these out-of-town trips with prisoners, did 
you make use of your handcuffs? A. Yes, sir, also leg irons. 

Q. Tell me what use was made of the handcuffs, whether any use 
was made of them with respect to you? Were you handcuffed to any- 
body? A. Yes, sir. 

Q. On all of the trips or just some of them? A. On all of the 
trips. 

Q. Teli me whether or not on these trips you wore the badge which 
has been received in evidence here? A. Yes, sir. 

Q. With reference to that badge, did you wear that badge when 
you were performing the work of serving papers and writs in the field 
here in Washington? A. Yes, sir. 

Q. Did you wear that badge when you were escorting prisoners 
back and forth from one of the court houses to the D. C. Jail? A. Yes, 
sir. 

Q. Did you have occasion during your tenure of employment to wear 
that badge in courtrooms in the United States District Court? A. Yes, sir. 

Q. Did there ever come a time when you were called over to the 
Juvenile Court to serve any papers? A. Yes, sir. 

Q. Do you remember the first time that that happened to you? 

A. It was-- 
Q. First of all, do you remember? A. Yes, sir. 
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Q. Tell me what happened, but I don't want you to siete what 


anybody said to you. Just tell me what was done on this occasion when 


you were first called to go to the Juvenile Court. 
* * * * * | 
THE WITNESS: I went there, sir, and the clerk in the court 
banded me a summons or a subpoena, whatever paper might have been 
involved, and I served it upon a prisoner. I said, "lama Deputy U. 8. 
Marshal" and I served the paper. | 
BY MR, MULLIN: | 
Q. Did you receive this paper from the clerk or a person in the 
Juvenile Court Clerk's Office? A. Yes, sir. 
Q. Did you serve that paper on another person who was standing 
there in the Clerk's Office? A. Yes, sir. | 
MR. MULLIN: Your Honor, it may well be obvious but I think I 
should be allowed to ask him whether or not he was told by his superiors 
to do this. If he took action pursuant to instructions, that should be 
admissible. | 
THE COURT: I assume that the witness did not initiate this pro- 
gram himself. 
MR. MULLIN: If it is obvious, I will not go into that. 
BY MR. MULLIN: 
Q. Did you, after this first incident, serve other papers in the 
Juvenile Court? A. Yes. 
Q. Did you, during your term of employment, serve subpoenas 
or summonses or papers of some description on witnesses: in the United 
States Attorney's Office? A. Yes, sir. | 
Q. Did that happen frequently or infrequently? A. Frequently. 
Q. What do you mean by frequently, Mr. Krawitz? A. It was 
nearly an everyday occurrence, sir. 
Q. Tell me what would happen. How would it come about every 
day? A. They would call, the D.A. would call down. | 
Q. Don't say "they"; don't say "the D. A." Who do you mean 
called? A. Some assistant D. A. would call down and they usually 
sent me up to serve subpoenas on witnesses that had appeared before the 
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Assistant District Attorney in reference to cases. 

Q. Would these be papers that you would receive from someone in 
the United States Attorney's Office? A. Yes, sir. 

Q. Would the persons on whom you served these papers be people 
who happened to be at that moment also in the United States Attorney's 
Office? A. Yes, sir. 

Q. And you were called from downstairs to make the service? 

A. Yes, sir. 

Q. During the time that you were employed inthe Marshal's 
Office, were you ever called upon to serve garnishment papers or attach- 
ment papers? A. Yes, sir. 

Q. During this time, were you ever called upon to serve papers 

in replevin actions? A. Yes, sir. 

Q. Did you, on these occasions when you were serving these various 
types of papers that I have mentioned, always go alone or sometimes 
alone or were you occasionally with another person? A. Sometimes 
two deputies went together. 

Q. Would you say that again, please? A. Sometimes two Deputy 
Marshals went together. 

Q. Did you ever have occasion during the period of your employ- 
ment to go out in the field to serve papers with a Deputy by the name of 
Hoch? A. Yes, sir. 

Q. Do you know Mr. Hoch's present position? A. He is the 
Chief Deputy Marshal at the present time. 

Q. Did you ever have occasion to go out serving papers with 
another person named Mattingly? A. Yes, sir. 

Q. What is Mr. Mattingly's present position? A. Assistant Chief 
Deputy Marshal, 


Q. Mr. Krawitz, did there come a time in 1957 when you were 
assigned to courtroom duties in the Municipal Court? A. Yes, sir. 

Q. For how long a period of time did this continue before the ter- 

mination of your services? A. Five or six months, sir. 

Q. Would that be five or six months at the end of 1957 and the 
beginning of 1958? A. Yes, sir, beginning of 1958 until the time I was 
severed. 
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Q. Concentrating on that period when you were performing 
courtroom duties in the Municipal Court, just what did you do in the 
Municipal Court? A. Iwas Deputy ina courtroom. My responsibility 
was to escort the Judge to the courtroom in the morning; take care of the 
courtroom during the day while the Judge was on the bench; escort the 
Judge to his chambers on recess and also for lunch periods; | and, if 
there was a jury case, it was my responsibility to take the jury to the 


jury room and guard the jury and also bring the jury back after they had 
deliberated. If there were any prisoners before the Judge and they had 
to be arrested, it was my responsibility to arrest these defendants after 
they had been--after the Juige had told me to arrest them; and I would 
escort the prisoner to the cellblock. | 

Q. While you were performing these duties in the Municipal 
Court that you have described, were you wearing your badge? A. At 
all times, sir. 

Q. Did these duties in the Municipal Court during this period in- 


clude calling the Court to order when the Judge came in in : morning? 


A. Yes. I would say-- 


Q. No. I don't want you to recite it. Could you recite it if I 
asked you to, the call to order? A. Yes, sir. 

Q. Did you also, during this period of time, make the appropriate 
announcements when Court recessed or came back on the bench? A. Yes, 
sir. | 

Q. Did your duties include meeting the Judge in his chambers in 
the morning and escorting him back there after he had finished on the 
bench? A. Yes, sir. 

Q. This duty at the Municipal Court continued to app roximately 
what time? I don't mean time of day. Approximately when? A. From 
the time that the Court convened-- 

Q. Excuse me. Iam not making myself clear. When did this 
tour of duty end at the Municipal Court, what month of what year? 

A. In June of 1958, sir-- No, no. Excuse me, in about March of 1958. 

Q. Were you, in March of 1958, then called back to this building, 
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the District Court? A. Yes, sir. 
* * * * 
Washington, D. C. 
Friday, March 3, 1961 
* * * * 
MR. MULLIN: Your Honor, I would request judicial notice of 
six of the case records in this Court. 
* * * * 
THE COURT: The Court will take judicial notice of its own 
records. What specific cases do you have in mind? 
MR. MULLIN: Incase No. 3302-54, a return of service of sub- 
poenas on James H. Calliflower, Jr. and David Simons; return 
executed by Samuel Krawitz. 
In case No. Criminal 175-57, a return of service of subpoena on 
George L. Moore, Jr., and John A. Ward executed by the plaintiff. 
In Civil Action 2902-50, a return of service of subpoenas on George 
E. Kneipp executed by the plaintiff. 
In Civil Action No. 3302-52, return of service of subpoenas exe- 
cuted by Samuel Krawitz. 
In Civil Action 1857-54, a certification of service of a summons and 
complaint on one N. Norton Springer. The return is ‘not to be found in 
my district". It is executed by Samuel Krawitz. That is a return ona 


summons and complaint. 


In Civil Action 5754-53, a return of service of a temporary re- 
straining order on Leo A. Rover, United States Attorney, executed by 
Samuel Krawitz. 

These were identified in plaintiff's pretrial statement and I showed 
them to Mr. Quinn this morning. I would request the Court to take ju- 


dicial notice of those documents. 
THE COURT: The Court will take judicial notice of matters of 


record. 
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BY MR. MULLIN: | 
Q. Mr. Krawitz, during your service in the Marshal's Office, 


did you serve summonses and complaints in civil actions on the United 
States Attorney? A. Yes, sir. 

Q. During your tenure in the Marshal's Office, did you ever work 
in the cellblocks of the District Court and the Municipal Court? A. Yes, 
sir. 

Q. Did you have any duties with respect to the searching or 
frisking or prisoners? A. I searched prisoners and I placed them in 
the cellblock, also escorted prisoners to the courtroom when they were 
wanted and, if necessary, after if they were supposed to be freed on 
bail, I would escort those prisoners to the Clerk's Office. After the 
Clerk had taken care of the prisoners as far as they were concerned, I 
set them free. I was handcuffed to that prisoner when I did escort him 
down to the Clerk's Office. | 

Q. During the period of your employment there, did you have 
occasion to make arrests? A. Yes, sir. 

Q. During the period of your employment there, did you accompany 
any other employees of the Marshal's Office and members of the Metro- 
politan Police Department on raids or arrest expeditions? A. I did par- 

ticipate in activities of that sort. | 

Q. During your period of employment in the Marshal's Office, did 
you perform any duties of a clerical nature in the Marshal's Office 
of the District Court and the Municipal Court? A. Yes, ve 

Q. Over the approximately seven-year period from April 1951 until 
March of 1958, approximately how much of your time was spent on office 
duties and how much of your time on field duties outside of the Marshal's 
Office? A. Idid whatever my superiors told me to do. I spent the 
first number of yearsabout 50 per cent in the office and 50 percent in 
courtrooms and out in the field. | 

Q. What about the remaining period of your service? A. The 
latter part of my service, I spent-- Well, I would say the last month 
before I was separated, I did spend most of my time on clerical work. 


Q. Was that before or after the several-month period of courtroom 
duties in the Municipal Court? A. That was after, sir. 

Q. Did you, during your period of service, belong to any private 
organization of Deputy Marshals? A. Yes, sir. I was secretary- 


treasurer of the National Association of Deputy U. S. Marshals, Region 
No. 10, that included Washington, D. Cc. 
Q Mr. Krawitz, you described for us yesterday the circumstances 


under which you were administered an oath in 1951. Did there come a 
later time when you were administered an oath? A. Yes, sir. 

MR. MULLIN: Your Honor, this is a Deputy U. S. Marshal's 
oath of office executed by this plaintiff of the 11th day of July, 1956. I 
would like to have that marked and I offer it in evidence. Again, I should 
say many of these documents were produced by Mr. Quinn and officials 
of the Department of Justice who have been very cooperative in doing so. 

THE COURT: There is no objection to this exhibit? 

MR. QUINN: No objection. 

THE COURT: The exhibit will be admitted in evidence. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 16 in evidence. 

* * * * 
BY MR. MULLIN: 

Q. Mr. Krawitz, what were the circumstances under which you 
were administered the oath which has just been received in evidence ? 
How did it come about you took another oath? A. With other deputies, I 
was called in to the office of the Marshal. The Marshal said that he was 
going to swear us in and administer another oath to us, and he did so. 

Q. Now, after the completion of the several-month tour of duty 
at the Municipal Court that you have described, did there come a time 
when you were called back to this court house building for assignment 
of other duties? A. I was called to the Marshal's Office together with 
Deputy Marshal Joseph Oreto and-- 

Q. Excuse me. Could you tell me about what month of what year 
this was? A. About February, 1958. 

Q. All right, sir. Go ahead. A. Called me over to the Marshal's 
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Office and Deputy Marshal Joseph Oreto. He was the Deputy ‘in charge 
of the Municipal Court, both criminal and civil divisions. And when we 
came to the Marshal's Office-- Am I talking too close to the! micro- 
phone, sir? | 

Q. That's all right. Continue. A. When we came there, the 

Marshal said, ' I want you to turn in your badge''--just very 
abruptly. I asked him had I done anything unsatisfactory. He said, 
"No." 

I said, "Has my work been unsatisfactory?" He said, "No." 

I said, "Have I done anything wrong?" He said, "No. " 

I said, ''Has anybody else been asked to turn in their badge’ 2M 


He said, "Not at this time." 
* * * * 


Q. Did you after that take any leave, annual or sick leave? 


A. Yes, sir. I took sick right there then, sir. 

Q. How long were you out on sick leave after this interview? 
A. Iwas out four or five weeks. 

Q. Did you have another interview with anyone in the Marshal's 
Office with respect to your duties after you came back? A, Yes, sir. 

I believe it was the same day or the following day. | 

Q. You mean the same day you came back? A. Yes, sir. 
March the-- 

THE COURT: Just wait for the questions. 

MR. MULLIN: Your Honor, I have a document which, was marked 
at pretrial, which is the statement of an interview between Mr. Charles 
Ward, Chief Deputy Marshal, and Mr. Krawitz on March 26, 1958. The 
witness’ testimony would be that when he came in on March '26th, Mr. 
Ward repeated the demand that the badge be turned in. Mr. Krawitz 
started to say something and Mr. Ward called in a stenographer, dic- 
tated a statement of his own to the stenographer and Mr. Krawitz dic- 
tated a statement to the same stenographer. It was transcribed and it 
was initialed by Mr. Ward and Mr. Krawitz. Mr. Krawitz' testimony 
would be that it is a true and correct copy of what happened at that inter- 
view. 
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We would like to have it marked for identification and that it be 
received in evidence, excluding the red underlining and the penciled 


notations on the right-hand margin which were added by Mr. Krawitz 
later. 

THE COURT: Is there any objection, Mr. Quinn? 

MR. QUINN: No objection. 

THE COURT: The exhibit will be admitted in evidence as Plain- 
tiff's Exhibit No. 17. 

* * 
BY MR. MULLIN: 

Q. Mr. Krawitz, between March 26, 1958 and June 30, 1958 
what kind of duties did you perform? A. Clerical duties. I worked on 
fingerprint files, also on arrest ticket files ami duties of a similar 
nature. 

MR. MULLIN: Your Honor, this is a letter of May 22, 1958 which 
is a reduction in force notice. It was marked at pretrial. 

The testimony would be that it was handed to Mr. Krawitz by United 
States Marshal Mr. Beall on May 22, 1958. I would ask that it be marked 
and received. 

THE COURT: There is no objection? 

MR. QUINN: No objection, Your Honor. 

THE COURT: The exhibit will be admitted. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 20 in evidence. 

* * * * 
BY MR. MULLIN: 

Q. Mr. Krawitz, did you appeal your reduction in force to the 
Civil Service Commission? A. Yes, I did. 

Q. Was that granted or denied? A. Denied. 

Q. Did you thereafter appeal to the Civil Service Board of Ap- 
peals and Review? A. Yes, Sir. 

Q. Was that appeal granted or denied? A. Denied, sir. 

Q, Mr. Krawitz, to your knowledge when you were handed the 
reduction in force notice on May 22, 1958, were there vacancies in the 


27 


Marshal's Office? A. The Marshal's Office was understaffed; there 


were vacancies. 

Q. To your knowledge, Mr. Krawitz, were any Deputy Marshals 
hired or appointed after your firing or reduction in force, say, within 
six months of June of 1958? 

* * * * 

THE WITNESS: There were a number of Deputy Marshals hired, 
! 
BY MR. MULLIN: : 

Q. Mr. Krawitz, do you know of your knowledge any persons who 
are Deputy Marshals who at one time held the title of Office Deputy 
Marshal? A. It had been a custom when I was appointed Deputy U. S. 
Marshal for deputies when they first came into the office, they were 
usually given the designation of Office Deputy U. S. Marshal. I believe 
that 75 per cent of the deputies that had come into the office during the 
past had been Office Deputy U. S. Marshals. ! 

Among those deputies that I know of that had been Deputy U. S. 
Marshals, were Office Deputy U. S. Marshals, were Mr. Hoch, who is 
Chief Deputy U. S. Marshal at the present time; Mr. McNamara; Deputy 
John George; Deputy Hill--and there are a number of others, sir, that 


I just can't recall their names at the present time. | 


* * * * | 
CROSS EXAMINATION ! 
BY MR. QUINN: | 
Q. Mr. Krawitz, would you tell us where you are presently em- 
ployed? A. Federal Power Commission. ! 
Q. How long have you been so employed? A. I received my 
position in 1958, August of 1958. | 
Q. Approximately a month or two after your reduction in force 
from the Marshal's Office; is that correct? A. About a month anda 
half, sir. | 
Q. And you have been employed there ever since; is that correct? 


A. Yes, sir. I received the position of file clerk. Tama file clerk 
| 
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there in the Federal Power Commission. 

Q. Mr. Krawitz, when you were originally employed in the Mar- 
shal's Office, I believe you testified you were employed as an Office 
Deputy Marshal; is that correct? A. I was employed as Deputy U. S. 
Marshal, sir. 

Q. Mr. Krawitz, isn't it a fact that in your appointment to the 
Marshal's Office, you were appointed as an Office Deputy Marshal 
(Clerk) GS-301-4? A. I was appointed Deputy Marshal, sir. May I 
explain that, sir? 

Q. Yes, sir. A. There were four designations for Marshals in 
the office. They were: Chief, Field, Office and Special. Now, the 
Marshal, he had the Deputies working in the office as well as out in the 
field. If you had special qualities for the office, he had you working in 
the office and I had years of experience in the clerical field. I had been 
an auditor in the'General Accounting Office and so he thought that I 
would be valuable working in the office, but he also said that I would 
work out in the field and I would work up in the courtrooms. 

Q. Now, Mr. Krawitz, my question was: When you were appointed, 


isn't it a fact you were appointed as Office Deputy Marshal (Clerk) ? 

A. When I took my oath, sir, I took an oath as Deputy U. S. Marshal. 
Q. Mr. Krawitz, I will show you what has been received in evi- 

dence as Plaintiff's Exhibit No. 4 and ask you to examine that document, 

please. A. That is what they--I know that. That is what they have on 


my-- 

Q. When you say "they’, who do you mean? A. The Marshal's 
Office and the Justice Department. 

Q. The people who actually appointed you to your job in the Mar- 
shal's Office; is that correct? A. When I was appointed, the Marshal 
told me-- 

THE COURT: Just answer the questions. 

THE WITNESS: I was appointed as Deputy U. S. Marshal, sir. 

BY MR. QUINN: 
Q. Well then, Mr. Krawitz, are you saying that this Exhibit No. 4 
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which is a notification of personnel action, are you saying that is wrong, 
sir? A. That was just a designation, sir. They could have put Chief 
over here. They could have put Field over here and they could have 

put Office and they also could have put Special; but because they 
thought that I was fitted and capable of working in the office they gave 
me--there was four designations--they put down the designation of Office. 
Also, if you had qualifications--if I was a good stenographer, they 
might have put over here instead of "Clerk", they would have put 
"Stenographer". | 

* * * * 

@. Mr. Krawitz, when you testified on direct examination that 
from February--I believe you said March of 1958 to June of 1958, your 
duties consisted almost entirely of clerical duties; is that correct? 

A. Will you repeat that question, sir? | 
(The pending question was read by the reporter. ) 

THE WITNESS: After the Marshal called me into the office, the 
latter part of February and had told me to turn in my badge, then I 
took ill, sir, and I was out of the office until March. I came back around 
March 25th or 26th and that is when Mr. Ward called me into the office 


and told me to turn in all my equipment, but I had been sick during that 


time, sir. 
THE COURT: Just a minute. You have not answered the question. 
Read the question, Madam Reporter. 
(The pending question was read again by the reporter.) 
THE WITNESS: After I had turned in my equipment, I didn't have 
my badge and I didn't have equipment then so up until the time I was 
separated, my duties consisted of working on the files. | 
BY MR. QUINN: 
Q. Now, prior to March of 1958, had you worked on the files 
prior to then? A. No, sir. 
Q. You did not do any filing work in the office prior L March 
1958? A. Imy clerical duties, sir, my clerical duties included a 
number of things. | 
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Q. No. Iask you about filing work. Did you do any filing work 
prior to March of 1958? A. No, sir, not that kind of file work that I 
did after I turned in my equipment. 

Q. But you did do some type of file work? A. If you call keeping 
a record of fingerprint cards and arrest tickets and things of that sort. 

I can’t see where that would be filing, sir. 

Q. Mr. Krawitz, you stated on direct examination that you served 
writs and court papers since your appointment in the office and you were 
asked how many times, and you stated a few times a week. Now I ask you 
was that a regular part of your duties? Was that a scheduled part of 
your weekly duties to take, say, 2 Tuesday morning and serve writs? A. 
There was a number of deputies-- 

Q. Mr. Krawitz, you can answer that. A. My answer would be 

by mentioning what I have to say: There were deputies in the 
Marshal's Office that didn't have territo ries, including Deputy Bridge, 
Deputy-- 

THE COURT: Justa minute. Just answer the question. 

THE WITNESS: Yes, sir. There were deputies that didn't have 
a territory and I didn’t have a territory, but I was given papers to be 
served after working hours and also Saturday afternoon. I served a 
number of court papers, and also sometimes during the day. AndI 
did work up in the courts during the day quite often. 

BY MR. QUINN: 

Q. Mr. Krawitz, you were given these papers and these duties 
occasionally, isn't that correct? A. On a pretty regular premise, 
sir. 


Q. You were given these duties when the need arose within the 


office to have someone do these particular things; isn't that correct? 


A. Iwas given these papers when they had to be served, sir; and I 
was a deputy and they asked me as a deputy to serve these papers, and 
I did serve them. 
Q. Now, I believe you also stated you were a Bailiff for the Grand 


Jury for one year. A. Yes, sir. 
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Q. Now you don't mean that you did nothing else during one year 


of your employ other than be a Bailiff for the Grand Jury, do you? 
A. Whenever the Grand Jury was in session, I maintained and took care 
of the Grand Jury. | 
Q. Was that for one year while you were employed in the Mar- 
shal's Office-- A. Well, when-- | 
Q. CouldI finish? A. Yes, sir. 
Q. For one year while you were employed in the Marshal's Office, 
are you telling us that you did nothing but perform the duties of a bailiff 
for the Grand Jury? A. The Grand Jury wasn't in session the entire 
day. They were in session certain times when indictments came up 
before them, and then I had to take care of that particular Grand Jury. 
There was No. 1 and No. 2 Grand Jury. Sometimes I was assigned to 


No. 1 and sometimes I was assigned to No. 2. 

Q. How many times a week would you do this? A. I don't recall, 
sir. | 

Q. You don't recall? A. I don't recall. | 

Q. When you were performing the duties in the Grand Jury, who 
took care of your clerical work? Do youknow? A. My clerical work 

was just-- There was nobody had to take care of it, sir, because 
the main part of my duties were being Deputy U. S. Marshal. 

Q. Can you tell us the distinction or the difference between a 
Field Deputy U. S, Marshal and an Office Deputy U. S. Marshal? 

A. There wasn't too much distinction outside of the fact that an Office 
Deputy U. S. Marshal worked in the cage, worked in the disbursing 
office, worked in the office, took care of the dockets, took care of 
various returns of the deputies and took care of other matters that had 
to be taken care of by the Marshal's Office. ! 

Q. Matter of a clerical nature, is that correct? A. well, if you 
want to call it--the administrative assistant, he had been administrative 
assistant then, he did the same thing that I had been doing. Assistant 
Chief Deputy Marshal now, I think, Leo Kolb. He did the same thing that 
I had been doing and he still does. He handles these lists of jurors each 
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month and capital lists, and also we used to serve-- 
* * * 
BY MR. QUINN: 

Q. What was the distinction? What would Field Deputy Mar- 
shals do? A. Field Deputy Marshals, they usually didn't work up in 
court. 

Q. And they usually didn't work in the office, did they? A. They 
had a lot of clerical work of their own. They had to make their returns. 
They devoted about two hours a day to clerical work. Anybody has 
clerical work in the Marshal's Office. There is lots of clerical work. 

Q. Isn't it a fact that the Field Deputy Marshals had a schedule or 
a territory in which to serve various court papers each day? A. Not 
necessarily, sir. Some field deputies had a territory and some did not. 

Q. Did you have a territory, Mr. Krawitz? A. The people--the 
deputies that worked in the office usually didn't have territories, such as-- 

THE COURT: Just answer the question. You can answer the question 
yes or no. 

THE WITNESS: Yes, sir. The deputies that worked in the office 
or in the administrative procedure of the office usually didn't have a 
territory. 

THE COURT: Did you have aterritory? That is the question. 

THE WITNESS: No, sir, I didn't have no territory. 

BY MR. QUINN: 

Q. Now, when the occasion arose for you to serve court papers, 
summonses for jurors and so forth outside of the office, would you sub- 
mit a travel statement or a travel voucher? Were you paid for that? 

A. Iwas paid for my mileage on my car, sir. 

Q. Now, the travel statements or mileage statements that have 

been introduced here into evidence, they were the travel vouchers you 


submitted for your mileage allowance for pay; is that correct? A. Yes, 


sir. 
Q. They were the ones you submitted the times that you actually 


went out and served summonses or subpoenas; is that correct? A. The 
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speedometer reading used to start upon leaving the office to the time 
either when you went back to the office and you took the speedometer 
reading or otherwise when we went home, we took the speedometer read- 
ing. The mileage between these two readings was our mileage. 


* * * * 


Q. Those were your vouchers which you submitted when you 
served summonses outside the courthouse; is that correct? A. Yes, 
sir, those were my vouchers that I submitted for reimbursement for 
mileage on summonses that I had served outside the courthouse. We 
also submitted these travel statements for travel to and foe on prison 
trips. We-- 

THE COURT: Just a minute. You have answered the question. 

BY MR. QUINN: 

Q. I just want to make sure that these are the statements you sub- 

mitted for reimbursement for travel expenses at the times you served 


writs or subpoenas, or so forth, while you were employed at the Mar- 


shal's Office; is that correct? A. Yes, sir. 
* * * * 

Q. Now, Mr. Krawitz, you testified you made arrests. How 
many arrests did you make, sir? A. I can't answer the exact num- 
ber, sir. | 

Q. Was it more than a hundred? A. Over a period of time, I 
can't give you an exact figure. It's over a period of time and I did make 
arrests. ! 

Q. Could you say whether it is over a hundred or under a hundred? 
A. I would say over a period of time, under a hundred. 

Q. Was it under ten? A. I can't give you the exact figure, sir. 

Q. Can you tell us when you made one single arrest? A. Yes. 

Q. Would you do that? A. Imadea number of arrests in Ju- 
venile Court. They sent for a Marshal. I went to Juvenile Court. The 
Clerk told me that the person there was to be arrested. I took the per- 
son and handcuffed him and took him over to the celiblock in the court 
house and then I completed my return. 
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Q. Well then, this person in Juvenile Court was already in the 
custody of the Court and you merely transferred him from one building 

to another; is that correct? A. They appeared in Juvenile Court. 
I arrested them in Juvenile Court. 

Q. And you transferred them from the Juvenile Court where they 
were already in custody to another building, is that correct? A. I did. 
itransferredthem from Juvenile Court to the custody of the cellblock. 

Q. Ibelieve you testified, Mr. Krawitz, that during the first part 
of your service in the Marshal's Office, you spent 50 per cent of your 
time doing the work that would customarily be done by a Field Deputy 
Marshal; is that correct? A. Field Deputy Marshal serves in the 
courtroom, serves papers, goes on prisoner trips and does related 
work. I did all that, sir. 

Q. Fifty per cent of the time? A. I would say approximately, 
sir. 

Q. Now, Mr. Krawitz, did there come a time in 1957 when your 
job in the Marshal's Office was audited by a position classifier from the 
Department of Justice? A. I think there had been a classifier in the 
office. I can't remember what year that was, whether it was 1957 or 
19-- 

MR. QUINN: Your Honor, at this time there is the file in the previ- 
ous case which contains the exhibits. At pretrial it was stipulated be- 

tween counsel that there would be no need for formal proof and the 
Court, if it so chose, could take judicial notice. 

THE COURT: The Court will take judicial notice of its own files, 
Mr. Quinn. 

MR. QUINN: Thank you, Your Honor. 

BY MR. QUINN: 

Q. Now, when your job was auditied, did there come a time when 
you sat down and talked to someone from the Department of Justice and 
told them what your particular duties were so that they could determine 
whether or not you should receive a raise in pay or a grade change? 


A. Yes, sir. 
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Q. Now, when you talked to this person, you told all of your 
duties, didn't you, you didn't leave anything out? A. I spoke to this 
person. | 

Q. The question is, Mr. Krawitz, when you were speaking to 
this person if you performed certain duties, you would have told that 
person about it; isn't that right? A. I spoke and I explained my po- 
sition and the duties I did. : 

Q. You explained all of your duties, is that correct? 

THE COURT: Is that correct? 

THE WITNESS: I explained my duties, yes. ! 

MR. QUINN: Your Honor, I am not sure of what the number is in 
that file of the exhibit. 

(Document handed to counsel.) 
BY MR. QUINN: 

Q. I show you what was marked as Exhibit "A" in civil Action 

No. 1565-58. Exhibit "A" consists of several pages and this page is 


marked No. 3 and is entitled "Position Audit and/or Evaluation State- 
ment, the encumbent Samual Krawitz". It is a statement by Frances 
Norton with the position of classifier. Would you take a si at that, 
Mr. Krawitz? A. (Perusing document.) | 


Q. Have you read that, sir? A. Ihave read that, yes, sir. 

Q. Can you show me in there any indication of where 50 per cent 
of your duties are performed as a Field Deputy Marshal? ! 

MR. MULLIN: I object to that, Your Honor. The document has to 
speak for itself. This witness is not responsible for the document. He 
didn't sign it. I think that question can only be directed to Frances 
Norton, whoever she may be. | 

THE COURT: What do you say to the objection? 

MR. QUINN: I think, Your Honor, that Frances Norton inter- 
viewed this plaintiff. This is a result of the interview. It's a classifi- 

cation of his position. | 

THE COURT: I think the document, then, speaks for aii, Mr. 
Quinn. 
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MR. QUINN: Very well, Your Honor. 
* * * 
BY MR. QUINN: 

Q. Mr. Krawitz, I show you what has been marked Defendants’ 
Exhibits 1 and 2 and ask you if you can identify these and tell us what 
they are? A. They are work descriptions. 

Q. lask you if you can identify these and tell us what they are? 
A. Yes, sir. Job descriptions. 

Q. Who are they prepared by? A. They are prepared by my- 
self, sir. 

Q. Is that your signature on Exhibit No. 2? A. Yes, sir. 

Q. Andon Exhibit No. 1 also? A. Yes, sir. 

Q. These were prepared by you, Defendants' Exhibit No. 1 in 
1952, is that correct? A. Yes, sir. 

Q. And Exhibit No.2 was prepared in February of 1957, is that 
correct? A. This seems to be pasted on there, sir, and I-- 

MR. MULLIN: I can't hear you, Mr. Krawitz. 

THE COURT: The only question is as to the date. 

THE WITNESS: I can't specify that that date is correct, sir, but 


I did prepare this work description; but with reference to the date, 


I can't say. 
BY MR. QUINN: 

Q. On Exhibit No. 2, was that prepared in February of 1957? 
A. It's a job description, yes, sir; but I am not sure. 

THE COURT: Ask your next question. 

BY MR. QUINN: 

Q. Now, Mr. Krawitz, can you show us anywhere in these two 
exhibits anything that might even come close to your performing 50 per 
cent of your time spent in the office of Deputy Marshal as Field Deputy 
Marshal? A. '¥Functions''-- 

MR. MULLIN: Your Honor, I object to this. These exhibits 
haven't been offered in evidence yet. They haven't been received. I 
think the question is improper. 
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THE COURT: I think the question is a proper one addressed to the 
credibility of the witness. The objection is overruled. Go ahead. 

THE WITNESS: (Reading) I serve all types of processes, mainly 
criminal, subpoena, summons, capital lists in the Marshal's Office, in 
the District Attorney's Office and throughout the court house. I make 


returns on same. | 

Maintain a liaison betwen the U. S. District Attorney' 8 Office, the 
Clerk, criminal, of Court, and the Marshal's Office regarding the ex- 
pediting of service, and so forth. | 

Other duties involved my ableness to work on the civil Desk and 
the Juvenile and Mental Health Desk. 

When the Deputies who work on these desks are on vacation or on 
sick or other leave, I take over. I know the work on these desks thor- 
oughly. I previously worked on the Civil Desk and have worked on the 
Juvenile-Mental Health Desk for long stretches of time. | 

When the need arises-- | 

BY MR. QUINN: | 

Q. Idon't think you need to read it, Mr. Krawitz. am interested 
only in the parts where you performed the duties of a Field Deputy Mar- 
shal. | 

MR. MULLIN: Excuse me. Yar Honor, I think that counsel had in 
effect asked the witness to read. He asked him to point out those parts 
in the document. ! 

THE COURT: The question was addressed to the parts that re- 
lated to field duties. 

MR. MULLIN: And I think the answer so related to field duties, 
except when he got to the part of the Juvenile Desk and so forth, but 
there are other parts in it that relate to field duties. 

THE COURT: That is the question that is pending before the 
witness. Go ahead. 

THE WITNESS: (Reading) It has been my responsibility for more 
than five and a half years to maintain an index file of all types of 


warrants-- 
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THE COURT: The question is as to what parts relate to field 
duties. Can you answer that question? 

THE WITNESS: Yes, sir. When I made arrests and when I 
served processes and served criminal summonses, subpoenas and so 
forth, capital lists in the Marshal's Office, the District Attorney's 
Office and throughout the court house, and also I was a bailiff and at- 
tended court. When required to do so, I attended court and performed 
such duties as maintaining order, producing and guarding prisoners in 
court. Serve as bailiff and keep order in the courtroom. Stay with and 
guard sequestered juries, also grand juries which are deliberating; 
enforce laws governing juries during deliberation in the court house and 
take care of other functions as the Judge may direct. 

Make service of all types of process out in the Field and in the court 
house and make returns on same when necessary. 

Transport and deliver prisoners to places of confinement. As- 
sume responsibility for custody of prisoners. 

Guard and transport prisoners from cellblock to court and back. 

Assist in the cellblock in the loading and unloading of prisoner 
vans. Search prisoners when taken into custody for transportation or 


for any other purpose. 


When necessary and called upon, assume the duties of a Field Deputy. 


Execute arrest warrants, make arrests and make returns on the executed 
warrants. 

Also in addition to that, of course, I had my clerical duties too. 

BY MR. QUINN: 

Q. Now, Mr. Krawitz, do you contend that you were a Field 
Deputy Marshal? A. Sir, I contend I was a Deputy U. S. Marshal. 

Q. You don't place any significance or you don't classify yourself 
either as a Field or an Office Deputy Marshal? A. No, sir. 

Q. And you contend that you were not appointed as a clerk in the 
Marshal's Office? A. No, sir, I don't; I was appointed as Deputy 
U. S. Marshal. 

Q. Now, in 1956, I believe you testified you were given an oath 
as a Special Deputy Marshal. A. Yes, sir. 
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Q. Now, do you know, Mr. Krawitz, the reason for your being 
sworn in at that time as Special Deputy Marshal? A. The Marshal 

called us in to the office. There were other Deputy Marshals 
besides myself. He said, "I am going to give you five minutes to decide 
whether you want to take this oath. And then he called the secretary in 
and he administered the oath. He didn't give any explanations. 

Q@. Did any Field Deputy Marshals take that oath? A. I don't 
know, sir. | 

Q. To your knowledge, sir, was the other clerical help in the 
office? Did they take an oath as Special Deputy Marshal? | 

MR. MULLIN: I object to the characterization nother clerical 
help in the office", Your Honor. | 

THE COURT: You may rephrase your question. 

BY MR. QUINN: 

Q. Did your office have a messenger, Mr. Krawitz? A. Not 
that I know, sir. | 

Q. Do you know a man by the name of Elmer Garner? A. Yes, 


sir. 


Q. What was his job title if you know? A. I know Eimer Garner 


had a badge. He served papers. | 
THE COURT: The question is, What was his title if you know? 
THE WITNESS: I don't know what his title was, sir. | 
BY MR. QUINN: | 
Q. Did he have a badge? A. Yes, sir. | 
Q. Andhe served papers? A. I believe he did serve papers, yes. 
Q@. Didhe have a gun? A. Idon't know. I don't know, sir. 

Q. Isn't ita fact, Mr. Krawitz, that Elmer Garner was a mes- 
senger in the office, that was his primary duties? A. I don't know, sir. 
Q. You don't know? A. I wasn't aware of what his, title was. 

Q. Now, were the women that were employed in the Marshal's 
Office, were they sworn in as Special Deputy United States| Marshals? 
A. Some women in the disbursing office, including Mrs. Fokides, she 
was sworn in as a Special Deputy U. S. Marshal. | 
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Q. Isn't ita fact, Mr. Krawitz, that everyone employed in the 
Marshal's Office, be it a messenger, a woman stenographer, a cashier's 


clerk was sworn in as Special Deputy United States Marshal? A. I be- 
lieve Mr. Hoch was sworn in as a Special Deputy United States Marshal 
and he is the Chief Deputy Marshal at the present time. 

Q. Iasked you, sir, not who is the Chief Deputy Marshal--I say, 
isn't it a fact that everyone employed in the Marshal's Office has been 
deputized as a Special Deputy United States Marshal? 

* * * * 

THE WITNESS: Not everybody in the Marshal's Office was 

deputized as a Special Deputy United States Marshal. 
BY MR. QUINN: 

Q. Can you name someone that wasn't, sir? A. I don't believe 
Deputy Hickey here was deputized as Special Deputy United States 
Marshal. 

Q. Deputy Hickey was a Field Deputy Marshal, wasn't he? 

A. At that time, sir, it was understood there weren't any Field Depu- 
ties or Office Deputies; they were just Deputies. 

Q. You say at the time you were appointed, there were just 
deputies and there was no distinction between Office and Field? A. No, 
not at the time I was appointed. At the time I was appointed, there 
were four designations for Deputies but in 1957 or '58 I believe that 

there were just deputies and the title was just Deputy U. s. 
Marshal. 

Q. Did there come a time when former Marshal Beall revoked 
your deputization as a special Deputy United States Marshal? A. He 
asked me to turn in my badge and my other paraphernalia. 

Q. And you turned itin? A. Andon March 26th, I did turn it in. 

Q. Was it your understanding at that time that you were no longer 
a Special Deputy United States Marshal? A. After I turned in my 
badge, I couldn't understand how I could be a marshal without my cre- 
dentials. I had to turn in my credentials. 

Q. What is your answer, sir? A. I couldn't understand how I 
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could be a marshal if I had turned in my credentials. 

Q. So, your answer is you understood you were not a | Special 
Deputy United States Marshal? A. I understood that after I turned in 
my equipment, I couldn't understand how I could be a Deputy United 
States Marshal. 

* * * * 

Q. Mr. Krawitz, you stated on direct examination that you ac- 
companied other marshals, I believe, on certain raids. Would you tell 
us about that? A. I cannot recall all of them, sir. One in particular 
had to do with a large number of persons that had been there around H 
Street, so-called China Town. 

Q. Who assigned you to go on that raid, do you recall? A. I 
was told by one of my superiors to go along and help the boys. 

Q. Now sir, do you have any Veteran's preference or do you 
claim Veteran's preference? A. No, sir. : 

* * * 
REDIRECT EXAMINATION 
BY MR. MULLIN: 

Q. Mr. Krawitz, Plaintiff's Exhibit 11 are certain statements of 
travel which have been received in evidence. Are those all’ of the state- 
ments of travel that you submitted during the time that you | were employed 
in the Marshal's Office? A. No, sir. 

Q. Mr. Krawitz, do you recall the time when you had an inter- 
view with Frances Norton with respect to your job description? A. I 
don't recall the date, sir, but I did have an interview with a lady. 

Q. Did you give Mrs. Norton at that time a description of your 
duties? A. Yes, sir. © | 

Q. Was that done orally or in writing? A. eraliys| 


* * * * | 


Q. Mr. Krawitz, is the paper in the file headed "Position Audit 
and Evaluation", a statement signed by Frances Norton, is that paper 
a complete recounting of everything you told Mrs. Norton? A. No, sir. 

Q. Mr. Krawitz, do you have knowledge of whether or not Mrs. 
Norton talked to anybody else about your position and your duties? 

A. No, sir. , i * pn 


RECROSS EXAMINATION 
BY MR. QUINN: 
Q. Mr. Krawitz, in answer to counsel's question, you stated that 
that interview you had with Mrs. Norton doesn't comprise everything 
you told her concerning your job description. Is that correct? A. Would 


you repeat that question, please? 
(The pending question was read by the reporter.) 

THE WITNESS: That is correct, it isn’t everything I said. 

BY MR. QUINN: 

Q. Now, sir, isn’t it a fact you had requested Marshal Beall to 

have your job audited to determine whether or not you could be 
given a grade raise or a raise in salary? A. I requested a raise in 
salary, sir. 

Q. As a result of that request, isn't it a fact Marshal Beall told 
you he would have your job audited to determine whether or not he would 
be allowed to give you a raise in grade? A. Marshal Beall never told 
me he would have my job audited in order to allow me a raise in salary. 

Q. Did he ever tell you he was going to have your job audited for 
any reason? A. No, sir. 

Q. You understood when you talked to Mrs. Norton that your job 

‘was being audited, isn't that correct? A. I thought--She explained, she 
said she had come from the Civil Service Commission and she asked me 
about my job and a description of the work I did, and I gave it to her. 

Q. And you gave her a complete description of the work you did, 
isn't that correct? A. I gave her-- Yes, sir, I gave her a description 
of the work I did. 

Q. You wouldn't leave anything out if you knew a member of the 
Civil Service Commission was coming to audit your job, would you? 

A. She didn't spend too much time with me, sir, and I did tell 
her of various functions that I had performed in the Marshal's Office. 

Q. The question was, sir, You wouldn't leave anything out, 
would you? A. Ididtell her, as far as I could remember, about my 
job. 
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MR. QUINN: Ihave nothing further, Your Honor. 
* * *x * 
ELMER B. HAMMOND 
called as a witness on behalf of the plaintiff, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. MULLIN: 
Q. Would you state your name and address, please, oir? A. Elmer 
B. Hammond, 4926 Dale Drive, Oxon Hill, Maryland. 
Q. Mr. Hammond were you formerly employed in the Marshal's 
Office, in this court house? A. I was. | 
Q. When did you leave that employment, sir? A. It was the 
latter part of May, 1958. ! 
Q. At the time you left or at the time just prior to when you left, 
what was your responsibility, what was your area of authority? A. I 
was Assistant Chief Deputy. i 


Q. Did you have supervision over any number of people and, if 


so, who wouldthey be? A. I had supervision over all the! field 
deputies. ! 
Q. How long had you been employed in the Marshal’ s Office, sir? 
A. Since February 27, 1939. | 

Q. During the time you were employed in the Marsha *s Office, 
with particular reference to the period before 1956, what was your 
understanding of the distinction between Field Deputies and Office 
Deputies? A. Well, in the first place, the salary was I believe a 
grade difference at that time; and also their duties. The Office Deputy 
had the power to perform the duties of the Field Deputy even though he 
was designated as Office Deputy. 

Q. During that time, did persons with the title of ottice Deputy 
perform duties such as guarding courtrooms, serving processes and 

guarding prisoners? A. That is right, on occasions. 

Q. During that period of time, did persons with the designation 
of Field Deputy perform any clerical work? A. Yes, they did on 


occasion. 
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Q. During that period of time, to your knowledge, were persons 
with a designation of Office Deputy ever promoted to positions with the 
designation of Field Deputy? A. That is right. 

Q. Did it work the other way around too? During that time, did 
persons with the designation Field Deputy ever get promoted to positions 


with the designation of Office Deputy? A. In a supervisory capacity. 

Q. Are you thinking of any particular individuals? A. That is 
right. 

Q. Who? A. Mr. Hoch and myself. When we were promoted, 
we were designated as Office Deputies until I would say about '55 when 
we got our designations changed to Field Deputy. 

Q. During that period prior to 1955 when you had the designation of 
Office Deputy, what type of duties did you perform? A. I was the As- 
sistant Chief. I assigned all the men to their duties. 

Q. Assigned the field men or office? A. The field men; Mr. 
Hoch was in charge of the office. 

Q. Did you serve papers yourself during this time? A. Posi- 
tively. 

Q. To your knowledge, between April 1951 and July of 1956, did 
Mr. Krawitz perform courtroom duties and serve papers? A. Ashe 
was needed, yes. 

Q. To your knowledge, up until the time you left the Marshal's 
Office in May of 1958, were there any orders or instructions from the 
Department of Justice for a reduction in force in the Marshal's Office? 
A. Not to my knowledge. 

MR. MULLIN: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. QUINN: 

Q. Mr. Hammond, could you tell us the purpose of deputizing the 
clerical staff in the Marshal's Office? A. Well, the regulations point 
out that they have the powers of a Field Deputy when called upon to per- 
form such duties. 

Q. Isn't it a fact that the purpose or reason the clerical staff, 
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plus the women stenographers and so forth, and the messenger in the 


office were deputized was because if the occasion arose where they would 
be needed to perform the duties of Field Deputy, as the title was 
known then, they would be available? A. That is right. | 

Q. Sir, do youknow one Elmer Garner? A. Very well. 

Q. What was his position in the office? A. At one time he was 
a messenger. 

Q. When was that, sir? A. I couldn't give you the dates. I 
believe he was then also designated as an Office Deputy Grade 1. 

Q. What duties, if you know, did he perform when he was desig- 
nated Office Deputy Grade 1? A. He was performing messenger duties 
and he also served papers. | 

Q. Isn't ita fact, sir, that the way the Marshal's Office was set 
up that anyone if needed could serve papers? A. As far as I know, 
anybody in the Marshal's Office could, yes. | 

Q. And sir, isn't it the fact that was the reason for which every- 
one in the office was deputized? A. That is right. | 

Q. Now, the title Office Deputy Marshal, do you know whether or 
not, sir, that was purely an organization title? A. What do you mean 

organizational? | 

Q. As distinguished from a classification title set up lby the Civil 
Service Commission. A. It was probably a departm ental regulation. 

Q. A departmental regulation? | 

THE COURT: The witness said "probably". I think this is 
speculation. 

BY MR. QUINN: | 

Q. Do you know, sir? A. I don’t know for sure, no, The regu- 
lations should have it written down. ! 

Q. Now at any time, sir, was the plaintiff Mr. Krawitz a Field 
Deputy Marshal? A. Not so designated to my knowledge. 

Q. Sir, did there come a time, to your knowledge, in approxi- 
mately 1956 that the distinction between Office Deputy and Field Deputy 
was done away with? A. That is right. 
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Q. And do you know how that came about, sir? A. No, I don't. 
I know it came from the Department. I believe there was a designation 
of Clerical Assistant. 

Q. And isn't it a fact, sir, that at that time in 1956 when this 
organizational title of Office Deputy and Field Deputy were done away 
with, the title then was used as Special Deputy? Perhaps that question 


isn't too clear. Let me rephrase it. 

In 1956, the clerical staff or those people in the Marshal's Office 
that were perhaps to be needed to serve papers and so forth, were not 
they then sworn in as Special Deputy Marshals? A. That is right. 

Q. And prior to that, they had been known as Office Deputy Mar- 
shals; isn't that correct? A. That is correct. 

* * * * 

THE COURT: The Court will direct the clerk to mark the pages 
from the United States Marshals Manual seriatim as Plaintiff's Exhibit 
No. 23. Is there any objection to any of these pages, Mr. Quinn? 

MR. QUINN: No, Your Honor. 

THE COURT: The entire exhibit will then be admitted in evidence. 

* * * * 

THE COURT: I don't know whether I will hear argument until I 
hear what Mr. Quinn has to offer. You rest your case at this point? 

MR. MULLIN: Yes, we rest. 

* * * 
GEORGE W. SARGENT 
called as a witness on behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. QUINN: 
Q. Sir, would you state your name for the record, please? 
A. George W. Sargent. 

Q. Where are youemployed, sir? A. lam Chief of the personnel 

operations of the personnel office in the Department of Justice. 


AT 


Q. Sir, how long have you been so employed? A. I have been in 
the personnel office since 1933. 

Q. Sir, is it part of your duties in the Department of Justice 
personnel office to review or handle certain personnel matters pertaining 
to Marshals and Deputy Marshals and Clerical Assistants throughout the 
country? A. Yes. One of my responsibilities is supervision of all 
records pertaining to staffs in the Marshals’ Offices as well as the 
preparation of the official notifications to go to these employees to ex- 
plain what their official titles are, their grades, salaries and other de- 


tails that go with a personnel action. 
Q. Now, sir, are you familiar with the personnel actions that 
were taken in the case of one Samuel Krawitz employed in the District of 


Columbia Marshal's Office? A. Yes, Iam. 
* * * * 


Q. Mr. Sargent, I show you what has been marked as Plaintiff's 
Exhibit No. 4 and ask you if you would examine that, sir. A. (Perusing 
document. ) | 

Q. Would you tellus, sir, what that form is? A. This is an 
official notification to the person employed, in this instance’ the official 
title which is arrived at from Civil Service position standards is Office 
Deputy Marshal (Clerk), GS-301-4. | 

Q. Now, sir, I ask you if there is any particular significance to 
the GS-301-4? What does the "GS" mean? A. "GS" means general 
schedule, which is the pay schedule that applies to all persons under the 

Classification Act of 1949, that is a Federal Statute. | 

Q. Is that a classification set up by the Civil ae Commission? 
A. That is right. 

Q. Incidentally, sir, was this position that Mr. Krawitz was ap- 
pointed to under the Civil Service? A. Yes, this was a position 
subject to the Classification Act of 1949. | 

Q. Now, would you tell us what the "301" means? A. "301" is a 
series assigned to similar positions of a clerical nature. There are 
certain positions under the Civil Service standards where, based upon 
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the duties performed, you can have a specific series number assigned, 
such as perhaps mail file clerk or other individual duties that can be 
spelled out. 

The 301” series is more or less a series assigned to miscellaneous 
clerical duties that cannot be particularly identified. 

Q. When you say it is assigned, do I understand you to say it is 
assigned throughout the Government or just in the Marshal's Office? 
A. Throughout the Government are positions under the Classification 
Act. 

Q. Would you tell us, sir, the significance of the "24"? A, That 
is the Grade 4 or the level of the position for the purpose of determining 
pay. 


Q. Now, I might ask you, sir, is there a number such as this 
"301" for Deputy United States Marshals? A. No, the regular Deputy 
United States Marshal--which at the time of this appointment action, they 
were known as Field Deputy Marshal--the Civil Service series assigned 


to that was GS-082 and at that time the recruiting grade was GS-5, which 
would have meant a Field Deputy appointed at that time would have been 
a GS-082-5. 

Q. In other words, you state that if a person were appointed as 
Deputy Marshal, he would not have a number 301; is that correct? 

A. That is correct. 

Q. What number would he have? A. He would have 082. 

Q. This number 082 is that also set up by the Civil Service Com- 
mission? A. Yes, there are. There are particular standards set for 
that particular position. That appears in their handbook of Civil Service 
classification standards. 

Q. Now, the title here Office Deputy Marshal (Clerk), is there a 

position classification set up by the Civil Service Commission for 
Office Deputy Marshal? A. There is not. 

Q. Would you tell the Court, sir, where is this title used? I 
mean they have this here on the form and there is no classification set 
up. What is the significance of that? A. Well, official class titles as 


assigned by the Civil Service Commission are those that have! to be used 
for personnel or record-keeping purposes, but that does not prohibit-- 
and as authorized in the Classification Act itself, we can use what we 
call organizational titles which, depending upon the particular office, 
they can use whatever title they feel would better identify that position 
for their own purposes. They are organizational titles as distinguished 
from class titles. Class titles, however, are the official record on 
which all actions are based. The office Deputy Marshal was an organi- 
zational title as such. | 
* * * * 

Q. Now, Mr. Sargent, would you give us the difference or explain 
to us the difference between an organizational title and a class title? 
A. Well, a class title is one that has been established by the Civil Ser- 
vice Commission and is based on the duties that are outlined | to be per- 
formed and they are set out in the Civil Service Commission" ‘ handbook 
of occupational groups and series of classes. | 


Q. Dol understand that a GS-301 is a class title for a iclerical 
position; is that correct? A. That is correct. | 

Q. Now, in the Civil Service Commission specifications do they 

define what duties a 301 would perform or do they have a break- 


down? A. IfI may read it, their outline for GS-301 under the title of 
General Clerical and Administrative Series: This series includes all 
classes of positions, the duties of which are to administer, supervise 
or perform work which is of a general or miscellaneous character or 


which is not specifically classifiable in any other series. 
* a * * 
THE COURT: Just a minute. You have answered the cages 
BY MR. QUINN: 

Q. Mr. Sargent, is there the breakdown among the clerical 
series? In other words, are there some clerks that might be a different 
number than 301 and, if so, why is that? A. Yes, there are because 
some positions lend themselves to individual classifications, the duties 
of those positions. For instance, there is one here for information 


receptionist, one for messenger, one for correspondence clerk, com- 


munications coding series, mail and file series. 

Q. Mr. Sargent, as of 1951, do you know what the starting grade 
was for Deputy United States Marshals? A. At that time the title was 
Field Deputy Marshal. The recruiting grade was GS-5; the complete 
series GS-082-5. 

Q. I believe you have already testified that the 082 was the classi- 
fication symbol for Deputy Marshals; is that correct? A. Yes, for 
Field Deputy Marshal. 

Q. When you say Field Deputy Marshal--I wish you would explain 
to us, Mr. Sargent, what is the distinction between Field and Office 
Deputy Marshal. A. Well, there is a series 082 which has been assigned 
to the position of Deputy United States Marshal. May I read that? 

Q. Yes. A. (Reading) This series includes all classes of positions, 
the duties of which are to administer, supervise or perform work pri- 
marily involving the service of a variety of civil and criminal processes 
or writs issued under authority of the United States, including warrants, 
subpoenas, summonses, executions and injunctions, arresting law vio- 
lators, safeguarding and transporting prisoners and maintaining order 
and performing other duties as directed by the Court during Court 
sessions. Positions in this series involve the performance of other 
incidental duties such as completing returns on processes served, pre- 
paring reports and records and similar data. 

Q. Is it correct to say that the breakdown of these various classi- 
fication symbols or numbers is determined by the type of work an indi- 

vidual who do and then he is fitted in under a certain classification; 
is that correct? A. That is correct. 

Q. Now, did there come a time when the Marshal's Office here in 
the District of Columbia was instructed to discontinue the use of Field 
Deputy Marshal and Office Deputy Marshal class titles? A. Yes, 
there was and the issuance that came from the Department of Justice or 
was issued by the Department of Justice is in the form of Memo No. 199, 


addressed to all United States Marshals. 
* * 
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Q. Mr. Sargent, I show you Plaintiff's Exhibit No. 24 and ask you 
if that is the memorandum that you speak of? A. Yes, that is it. 
* * * * | 
Q. Mr. Sargent, did there come a time after the issuance of 
Memo No. 199, which is Plaintiff's Exhibit No. 24 here, that-- 
* * * * | 
Q. Did there come a time when the Marshal's Offices to your 
knowledge, particularly the Marshal's Office here, discontinued the use 
of the titles Field Deputy and Office Deputy and instituted a new title? 
A. Well, so far as the official record was concerned, they | were re- 
quired to discontinue the use of Office Deputy Marshal and Field Deputy 
Marshal. That is explained in this memorandum, that is, s0 far as the 
official class title of the position is concerned. | 
Q. Now, would this memorandum have affected the Civil Service 
Commission classification given to certain positions, such as your 
clerk 301 or your deputy marshal 082? A. No, it would not; it was 


merely to explain for record purposes the class title-+ 
7 * * * 


THE COURT: The question was whether this changed the Civil 
Service classification of these jobs. | 
THE WITNESS: It did not because those standards had panseey 


been established by the Civil Service Commission. 
BY MR. QUINN: 

Q. Now, the titles Office Deputy Marshal and Field Deputy Mar- 
shal and Special Deputy Marshal, would you say that they were class 
titles or organizational titles? A. They are merely organizational 
titles used in a number of instances; just as, you might say, popular 
titles. | 

Q. Now, Mr. Sargent, can you tell us the use of organizational 
titles in an instance such as this: Let's take this particular case, Field 

Deputy or Office Deputy or Special Deputy? A. It would seem it 
would be of some use from an administrative standpoint to the Marshal 
himself. There undoubtedly was need for recognizing a person on his 


clerical force as being a deputy in order to have certain powers to act 
on occasions. And it is my understanding that that is the purpose of 
the deputization, so that he may act and have proper autho rity when he 


is called upon to do so. 

Q. After 1956 when the title Field Deputy was discontinued, if the 
United States Marshal wanted to swear in a clerical assistant as a Special 
Deputy, was there any notification given to your office in the Department 
of Justice? A. There was no requirement that we be contacted in ad- 
vance as to whether he needed authority to deputize that person; it was 
strictly in the Marshal's discretion to deputize anyone that he wanted in 
his office. I think we did ask that he record the name of the person for 
record purposes only, but it did not require approval on the Department's 
part. I think that is mentioned in this memorandum. 

* * * 
CROSS EXAMINATION 
BY MR. MULLIN: 

Q. Mr. Sargent, before 1956, when a person took the then current 
form of oath, was the Departme nt of Justice notified of that action? A. So 
far as the official appointment of the person was concerned, yes. 

Q. Where were the copies kept of the oaths taken by these persons? 
Were they kept in the Marshal's Office or in the Department of Justice? 
A. They were kept in the employee's official personnel folder in the 
Department of Justice. 

Q. Physically, in the case of a person employed in the District 
of Columbia, would that be in the Department of Justice building or in 
this building? A. In the Department of Justice building. 

Q. You have responsibility particularly for United States Mar- 
shals? A. Among others, yes, sir. 

Q. Has that been your responsibility since prior to 1951? A. Yes, 
it has. 

Q. Do you have any particular responsibility with respect to the 
Marshals Manual? A. Only as to material that needs to be revised 

with respect to appointments of clerical assistants and deputy 
marshals. 
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Q. Would it be correct to say that such revisions as have been 
made since 1950 in the manual in those two categories came within your 
jurisdiction? A. Partly, yes, but not wholly. There are a: number of 
areas in there that are not strictly in my jurisdiction; but mostly, I 
would say yes. I mean there are matters with which I have to operate 
daily. | 

Q. Now, you have knowledge, do you not, of the fact that Section 
542 of Title 28 of the United States Code provides that the Attorney 
General may authorize any United States Marshal to appoint deputies 
and clerical assistants? A. That is correct. ! 

Q. That was the law when you first took over responsibility for 
United States Marshals? A. That is right. 

* * * * 

Q. Mr. Sargent, directing your attention to pages 102, 01 and 
102.02 of the Marshals Manual, -- Do you have the currently effective 
pages 102.01 and 102.02 in front of you? A. Yes, Ido. 

Q. And those are dated August 8, 1957? <A. That is: right. 

Q. Is it not correct that those pages make reference at the very 
beginning to the fact that there are two categories of persons who may 
be authorized by a Marshal, that is, deputies and clerical assistants? 
A. Right. 

Q. That follows the statutory language? A. That is right. 

Q. Is it not further correct that those pages of the Marshals 
Manual divide the positions in the Marshals' Offices into Biz classes? 
A. That is correct. 

Q. Is it not also correct that in April of 1951, going tack to the 
provisions of the manual dated January 16, 1950, which was 
in April of 1951, at that time also the Marshals Manual provided for two 
classes of appointments, that is, deputies and clerical assistants? A. I 


believe it did. 
* * * * 


still current 


Q. Mr. Sargent, there was in 1950, was there not, a particular 


requirement as to the oath to be taken by persons who were ‘Deputy 
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Marshals? A. Well, let me make one explanation with respect to this 


identification of clerical assistants-- 

THE COURT: Just answer the question. 

THE WITNESS: The clerical assistant was to take an oath of office 
prescribed by Section 16 of Title 5 of the United States Code. 

BY MR. MULLIN: 

Q. And deputy marshals were to take the oath of office prescribed 

by what sections? A. Deputy marshals take their oath pre- 
scribed by Section 16 of Title 5 and Section 543 of Title 28. 

Q. Are you familiar with Form No. 10 as it existed in December 
1942 and as it was still current in April of 1951? A. Yes. 

Q. Did you, perhaps, have a hand in the drafting or preparation 
of that form? A. No, I did not. 

Q. You have used it though in your official duties? A. Yes, sir. 

Q. There came a time later in 1956 when Form No. 10 was re- 
vised, is that right? A. That is right. 

Q. And in'1951, the Form No. 10 in use was a combination, was 
it not, of the oath prescribed in Title 28 and the oath prescribed in 
Title 5? A. Yes. 

Q. And it was intended to be a combination of those two statutory 
provisions, is that right? A. That is right. 

Q. Mr. Sargent, in 1956 when persons were administered a new 
oath on the new form, that is the new Form 10 as revised, was the pur- 
pose of that new oath to deputize them as Special Deputy Marshals? 

A. In execution of oaths by a clerical assistant, it was for the 
purpose of deputizing them. 

Q. And the category of Special Deputy Marshal was not a new 
category, was it? I mean by that it was a category which was in 
existence in 1950 and 1951. A. That is right. 

Q. Now, was it your testimony--and I didn't understand this-- 
that the title Field Deputy Marshal was not used after 1956? A. 1956. 

Q. In other words, both the title of Office Deputy and the title 
Field Deputy ceased to be used in 1956? A. That is right. 
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Q. The term "clerical assistant", was it used after 1956? A. Yes, 
itis. That's the, you might say, the collective title of all persons who 
work in the Marshal's Office, that is, doing their clerical work. Their 
class titles, of course, are determined by Civil Service ae de- 
pending upon what their duties are. 

Q. But the category "clerical assistant" existed before 1956, did 
it not? A. That is right. : 

* * * 
CARLTON G. BEALL | 
called as a witness in behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. QUINN: 
* * * 

Q. Prior to December of 1958, what was your position? A. United 
States Marshal in and for the District of Columbia. | 

Q. Now, Mr. Beall, are you familiar with the plaintiff here in 
this case, Mr. Samuel Krawitz? A. Yes, I know Mr. Krawitz. 

Q. While you served as United States Marshal for the District of 
Columbia, was Mr. Krawitz employed in your office? A. He was. 

Q. And did you, sir, appoint him to the office or was. ‘he there when 
you were made United States Marshal? A. Mr. Krawitz was there when 
I received the appointment United States Marshal. 

Q. Now, I would ask you, sir, if there came a time during your 
tenure as United States Marshal that you had occasion to swear in certain 
Special Deputy Marshals? A. Yes. Ido not remember the exact date 
but with the change of classification, all clerical assistants at that time 
were sworn in as special deputies. | 

Q. Was Mr. Krawitz one of these clerical assistants that was 
sworn in as Special Deputy? A. Yes, he was. | 

Q. Now, sir, what were the duties of a Special Deputy Marshal at 
that time? A. The duties of a Special Deputy Marshal was to be used 


at times that they were demanded in the courts in excess of our 
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Marshals? A. Well, let me make one explanation with respect to this 
identification of clerical assistants-- 

THE COURT: Just answer the question. 

THE WITNESS: The clerical assistant was to take an oath of office 
prescribed by Section 16 of Title 5 of the United States Code. 

BY MR. MULLIN: 

Q. And deputy marshals were to take the oath of office prescribed 

by what sections? A. Deputy marshals take their oath pre- 
scribed by Section 16 of Title 5 and Section 543 of Title 28. 

Q. Are you familiar with Form No. 10 as it existed in December 
1942 and as it was still current in April of 1951? A. Yes. 

Q. Did you, perhaps, have a hand in the drafting or preparation 
of that form? A. No, I did not. 

Q. You have used it though in your official duties? A. Yes, sir. 

Q. There came a time later in 1956 when Form No. 10 was re- 
vised, is that right? A. That is right. 

Q. And in 1951, the Form No. 10 in use was a combination, was 
it not, of the oath prescribed in Title 28 and the oath prescribed in 
Title 5? A. Yes. 

Q. And it was intended to be a combination of those two statutory 
provisions, is that right? A. That is right. 

Q. Mr. Sargent, in 1956 when persons were administered a new 
oath on the new form, that is the new Form 10 as revised, was the pur- 
pose of that new oath to deputize them as Special Deputy Marshals? 

A. Inexecution of oaths by a clerical assistant, it was for the 
purpose of deputizing them. 

Q. And the category of Special Deputy Marshal was not a new 
category, was it? I mean by that it was a category which was in 
existence in 1950 and 1951. A. That is right. 

Q. Now, was it your testimony--and I didn't understand this-- 
that the title Field Deputy Marshal was not used after 1956? A. 1956. 

Q. Inother words, both the title of Office Deputy and the title 
Field Deputy ceased to be used in 1956? A. Thatis right. 
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Q. The term "clerical assistant", was it used after 1956? A. Yes, 
itis. That's the, you might say, the collective title of all persons who 
work in the Marshal's Office, that is, doing their clerical work. Their 
class titles, of course, are determined by Civil Service standards de- 


pending upon what their duties are. 
Q. But the category "clerical assistant" existed before 1956, did 


itnot? A. That is right. 


* * * * | 


CARLTON G. BEALL 
called as a witness in behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. QUINN: 


* * * * | 

Q. Prior to December of 1958, what was your position? A. United 
States Marshal in and for the District of Columbia. | 

Q. Now, Mr. Beall, are you familiar with the plaintiff here in 
this case, Mr. Samuel Krawitz? A. Yes, I know Mr. Krawitz. 

Q. While you served as United States Marshal for the District of 
Columbia, was Mr. Krawitz employed in your office? A. He was. 

Q. And did you, sir, appoint him to the office or was he there when 
you were made United States Marshal? A. Mr. Krawitz was there when 
I received the appointment United States Marshal. ! 

Q. Now, I would ask you, sir, if there came a time during your 
tenure as United States Marshal that you had occasion to swear in certain 
Special Deputy Marshals? A. Yes. I do not remember the exact date 
but with the change of classification, all clerical assistants at that time 
were sworn in as special deputies. 

Q. Was Mr. Krawitz one of these clerical assistants that was 
sworn in as Special Deputy? A. Yes, he was. 

Q. Now, sir, what were the duties of a Special ave Marshal at 
that time? A. The duties of a Special Deputy Marshal was to be used 

at times that they were demanded in the courts in excess of our 
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regular deputies. They served normally as clerical assistants but they 


were used as the occasions demanded their presence to carry out orders 
of the Court or to assist the Court. 

Q. Now, sir, can you tell us whether or not the complete clerical 
staff of the office was sworn in as special deputies? A. As far as I can 
remember, I think they all were sworn in at the same time. There 
could have been one or two absent because of sickness or annual leave 
but, basically, they were all sworn in at the same time. 

Q. Would that include also the women that are employed in the 
office? A. That was all clerical assistants, including chauffeurs, the 
messengers, the disbursing clerks, payroll clerks, as well as the other 
general clerks. 

Q. So, in other words, everyone then in the clerical staff of the 
office and the messenger staff was known as a Special Deputy Marshal; 
is that correct? A. That is correct, sir. 

Q. Now, did there come atime, sir, when you revoked or dis- 
continued the special deputy marshal authorization of the plaintiff here? 

A. Yes, I did. 

Q. Now, can you recall what date that was approximately? A. No, 
I do not remember the date, sir. 

Q. And did there come a time when your office underwent a re- 
organization? A. Reorganization in many phases from the standpoint 
of realignment of management, the changing of the handling of the files, 
the elimination of a lot of duplication and there were quite a number of 
changes during my entire term in office as United States Marshal. 

Q. Now, Mr. Beall, to be specific could you tell the Court about 
the reorganization that affected the plaintiff here and that ultimately 
called for the reduction in force in which he was removed from office ? 
A. Well, there were quite a number of contributing factors: one I 
think that was the largest factor was that we eliminated the filing of 
duplicate returns to this Court in the Marshals Office. We eliminated 
the special return that we make for the Municipal Court and made our 
returns on the back of the original, which eliminated the filing of that 
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particular area of operation. We also eliminated the answering of tele- 


phones from the members of the Bar. All interested attorneys would 
have to submit a card to be filled in by the deputy marshal and returned 
to the attorney who was interested. So, we eliminated a lot of 
clerical work in that particular field. | 
We requested the Courts to assist us in changing the method of 


operation in the landlord and tenant cases, which also reduced the de- 
mands from the clerical assistants. | 

Basically, I think that they were the contributing factors that re- 
duced the need, other than when we merged the office--we had part of 
it divided in the Municipal Court and part in the District Court and when 
we brought it into one operation and we merged all the clerical assistants, 
we had better utilization of the personnel in the clerical field, 

Q. When the reduction in force itself was set up, was that set up 
by the Department of Justice? When you instituted the reorganization 
and it called for a reduction, how did you go about that? A. That was 
handled through the Department of Justice through the bureau of per- 
sonnel. In fact, the Department of Justice handled all of the personnel 
matters for the United States Marshal's Office during my term of office. 

Q. Was it the Department of Justice that established the com- 
petitive area and set up the lists and registries which went into making 
up this reduction in force? A. AS I remember it, yes. | 

128 Q. Now, did there come atime, sir, when you requested the 
plaintiff here to turn in his identification card, his badge and his gun? 
A. Well, the request to turn in his gun was very early in my tenure as 
United States Marshal, because I did not believe that the office force 
should have the need for guns and there were two--there was a chauffeur 
as well as Mr. Krawitz--and they were removed. | 

Q. When you say removed, what do you mean? A. They were 
turned in to the Marshal's Office and removed their authority to have one. 
It was quite a bit later, it was at the close of my term that Mr. Krawitz 
was relieved of the duty as special deputy for the good of the service. 

Q. Do you recall whether or not the clerical staff in the office-- 
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Strike that, please. 
How many members of the clerical staff and then ultimately the 
special deputies were allowed to carry guns? A. No member of the 


clerical staff or special deputies were allowed to carry a gun. 

Q. That was after Mr. Krawitz and this other party turned in 
their guns? A. Yes, that is correct. 

Q. Now, in 1966 if you recall, when you were hiring deputy mar- 

shals, would you have to go through the Civil Service Commission 
or would they set up certain standards which you had to follow when you 
hired these men? 

* * * * 

THE WITNESS: We maintained our register in the Marshal's 
Office. 

BY MR. QUINN: 

Q. Was there a regulation under the Veterans Preference Act 
that required you to give consideration to the veterans before you gave 
consideration toa non-veteran? A. Yes. We had to give consideration 
to the ten-point veterans and the five-point veterans before we could 
employ a non-veteran. 

Of course, we could only recommend to the Department if we had 
ten-point and five-point veterans before we could recommend a non- 
veteran; and at all times we had a register of ten-point and five-point 
veterans. 

Q. DolIunderstand you correctly, sir, that while you served as 
United States Marshal, you did at all times have ten- and five-point 
veterans’ applications on file with you? A. Yes. 

Q. Isthat correct? A. That is correct, sir. 

* * * * 

Q. Mr. Beall, I would ask you if while you served as United 
States Marshal whether Mr. Krawitz served in your office in the capacity 
of a clerical assistant or a clerk or a Deputy United States Marshal? 

A. Mr. Krawitz served in the capacity of clerical assistant and also as 
a special deputy. 
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MR. QUINN: [have no further questions. 
CROSS EXAMINATION 
BY MR. MULLIN: 

Q. Mr. Beall, when did you take office as United states Marshal? 
A. In the latter part of October, 1954. 

Q. You left office when in 1958? A. In December of 1958. 

Q. The reduction in force that accomplished Mr. Krawitz' re- 
moval removed how many other people in addition to him? A. To my 
knowledge, Mr. Krawitz was the only one. | 

Q. How many reductions in force occurred during your tenure as 
United States Marshal? A. They were not all reduction in force, only 
one--I do not remember. I believe there were more than one, but I 
do not remember. I do know that we had a change in alignment of man- 

agement. We also had the abolishment of some positions that we 
had not filled. But I do not remember the exact number; there was more 
than one. | 

Q. In the first half of 1958, how many employees of your office 
were removed by the process of reduction in force? A. I do not re- 
member, sir. 

Q. Do you have any recollection of any person being removed by 
the process of reduction in force after Mr. Krawitz' removal by a re- 
duction in force? A. During my tenure of office, no, sir. 

Q. Isn't it a fact that other persons were hired to fill) positions in 
your office within three months after Mr. Krawitz' removal? A. Not 
as clerical assistants in his division. There were people hired as payroll 
clerks, but not in the same duties as Mr. Krawitz perform ed. 

Q. Isn't it a fact that there were people hired and appointed to the 
position as deputy marshals within three months after Mr. Krawitz' 
removal? A. Ido not remember but I am sure that there were. 

Q. The reduction in force which removed Mr. Krawitz, was that 
instituted by the Department of Justice? A. The elimination of the 
duties of the position and the request originated with me to the Depart- 
ment to reduce our complement in that particular field. | 
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Q. Isn't it true, Mr. Beall, that while you have been an officer 
in the United States, either in the position of United States Marshal or 
in your present position, when it becomes necessary to institute a re- 
duction in force that is done by the departmental officer, such as your- 


self, rather than by notice from the Civil Service Commission? A. Sir, 


I was not the personne! officer for the United States Marshal's Office. I 
made my recommendations to the personnel office in the Department of 
Justice. 

Q. Don't you recall that the notice which informed Mr. Krawitz 
that it was proposed to separate him by a reduction in force was a letter 
dated May 22, 1958, signed by you as United States Marshal? A. I 
am sure that it was, under the guidance of the Department. 

Q. What do you mean "under the guidance of the Department" ? 

A. In the notice to Mr. Krawitz that was before Mr. Krawitz would have 
been officially notified that I was following proper procedure and that he 
would be the individual that would be removed in our office other than 
someone else. 

Q. Isn't it a fact that you told the Department you were removing 
him; it wasn't the Department that told you to remove him? A. That I 

told the Department I was removing Mr. Krawitz? Mr. Krawitz 
was removed by the reduction in force. 

Q. I ask you again: Was this ordered by the Department of Justice, 
the specific reduction in force? A. It was requested by me. 

Q. Actually, during the time that you had been United States 
Marshal you had had disagreements and arguments with Mr. Krawitz on 
several occasions, isn't that correct? 

* * * * 

THE WITNESS: I don't know of any disagreements between Mr. 
Krawitz and myself. There were more than one occasion that Mr. 
Krawitz requested that I make him a deputy marshal. I did not have the 
authority. I explained it to Mr. Krawitz on more than one occasion. 
Mr. Krawitz used to become quite enraged and accused me of discrimi- 

nating and within a matter of a day or two, he would return to my 


office and apologize. 
BY MR. MULLIN: 

Q. Was Mr. Krawitz asking to be appointed to a position of Deputy 
United States Marshal or a position known as Field Deputy Marshal? 

A. Mr. Krawitz was asking me to be appointed as a Field Deputy and 
then as a Deputy Marshal. 

Q. Did there not come a time when you temporarily removed Mr. 
Krawitz' gun from him and then later restored it, that is, prior to the 
final time? A. Ido not recall restoring Mr. Krawitz' gun once it was 
removed, sir. | 

Q. Do you recall a time when an officer or officers of the Metro- 
politan Police Department complained to you that Mr. Krawitz while 
on courtroom duty had asked them not to wear their guns in the court- 
room? A. I remember that, sir. | 

Q. Do you remember criticizing Mr. Krawitz for that action? 

A. linformed Mr. Krawitz that the Courts would conduct how the officers 

handled themselves in the courtrooms and as far as we were concerned, 

our job was to serve the Courts in the manner in which they wished to be 
served. | 

Q. Isn't it a fact you contacted officials of the Department of 
Justice and you were informed by them that the Marshals Manual indeed 
provided that no one but a marshal on duty should wear a gun in the 
courtroom and, as a result of this conversation, the Marshals Manual 
was later amended to provide on one except police officers and marshals 
could do so? A. I believe the change was in the handbook. © | 

Q. Is that a different publication from the Marshals Manual? 

A. Itis a different publication, yes. | 

Q. Is it an official publication of the Department of Justice? A. It 
is, sir. | 

Q. With the correction as you have made, are the facts as I have 
stated them to be? A. That is correct, sir. 

Q. At the time you removed Mr. Krawitz' authorization as Special 
Deputy, did you remove anyone else's authorization as Special Deputy ? 


A. No, sir, I did not. 

Q. At the time when you removed Mr. Krawitz' authorization as 
Special Deputy, do you recall writing him a letter which stated that his 
next assignment "as a clerk" would be certain clerical duties? A. I do 

not remember it, but Iam sure that it could have been. 

Q. I show you what has been received in evidence as Plaintiff's 
Exhibit 19. Do you now recall writing that letter to Mr. Krawitz? 

A. This letter was written by Mr. Ward, the Chief Deputy Marshal at 
the time. 

Q. Signed by Mr. Ward as your deputy? A. Yes. 

Q. Did you have knowledge of the letter at the time it was written? 
A. Yes, I had knowledge of it. 

Q. Was it your custom in dealing with persons in your office to 
assign them duties insoformala manneras writing letters? A. Mr. 
Krawitz was informed that his duties as Special Deputy Marshal were 
no longer needed and that he was to turn in his badge and identification 
card and all other equipment. Mr. Krawitz refused to do so. I think he 


took annual leave at that time. This is a formal communication to Mr. 


Krawitz informing him that his assignment as a deputy marshal was no 


longer. 

Q. Directing your attention to the last paragraph and the last 

sentence in the letter, my question is: Was it your custom while 
you were United States Marshal to write formal letters to persons in 
your office, giving them the duties that they were to perform? A. It 
was not the custom, sir, but in all the cases I was able to discuss it 
with the individual informally, but with Mr. Krawitz, he would not return 
to the office or comply with requests so this was reduced in the form of 
a communication. 

Q. Isn't it a fact that during the period when you said he would 
not return to the office, he was taking lawfully authorized leave? 
A. Mr. Krawitz was in my office when I requested him to return his 
credentials and he refused to do so and left. 

Q. My question is: Are you suggesting that Mr. Krawitz was at 
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any time unlawfully absent without leave? A. No, sir. | 

Q. Now, when you removed his deputization in March of 1958, 
was the reorganization in process at that time or had it been completed 
or had it been started? A. It was practically completed if not com- 
pleted, sir. | 

Q. And the reduction in force notice to Mr. Krawitz was not de- 
livered to him until May 22, 1958; is that correct? A. That is correct. 
I cannot say that we had completed it but, if not, we had pragtically 
completed it. 

Q. Did the reorganization, which is the stated reason for the re- 
duction in force, have any effect on the amount of personnel you had 
except to remove Mr. Krawitz from office? A. Yes, it had effect on 
other persons. | 

Q. Did it have effect on the number of personnel? A. During 
my term of office, yes, it did. | 

Q. In what way did it affect the number of personnel in your office? 
A. There was a reduction in the number of personnel in my office but 
the reduction was accomplished by abolishing positions that we had vacant. 

Q. At any time during the period you were United States Marshal 
did you inform the Department of Justice or the Civil Service Commission 
that you didn't need all the deputy marshal positions that had been 
created and that you could do with fewer of them? A. Iam gure that we 


reduced some of our positions, not through the Commission pat discus- 
sions with the Department. ! 


Q. Iam not talking about any position. My Eeoaibat is did you 
at any time indicate that you could do with fewer positions of deputy 
marshals? A. I do not remember exactly, sir, but I believe that I 
did. ! 

Q. Isn't it a fact that there were more deputy marshals on duty 
when you went out of office than there were on duty when you came into 
office? A. No, sir, there was not. | 

Q. How great was the difference? A. It was a small difference. 


I do not remember the difference, but there were less. 
* * * * 
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CHARLES M. ODELL 
called as a witness on behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. QUINN: 
Q. Mr. Odell, would you state your full name for the record, please? 


A. Charles M. Odell. 

Q. Where are you employed, sir, and in what position? A, Iam 
chief of placement section, personnel office, administrative division, 
Department of Justice. 

Q. How long have you been so employed? A. I have been in the 
personnel office since 1940. 

Q. And in your present position? A. Since about 1950. 

Q. Now, sir, I ask you if you are familiar with a reduction in force 
and a reorganization that was conducted in the United States Marshal's 
Office here in the District of Columbia in 1958? A. Yes, lam. 

Q. I would ask you, sir, if you will explain to us how this reduction 
in force and reorganization took place, the manner in which it was estab- 
lished? A. Well, "reduction in force" is the technical term which the 
Civil Service Commission defines as the release of a person from his 
particular level or position when the separation is caused by lack of work, 
lack of funds or reorganization. It is entirely within administrative dis- 
cretion as to whether a reduction in force is needed or required. However, 

when a reduction in force is decided upon and the need is established, 
then it must be carried out in accordance with the regulations that the Civil 
Service Commission issues and it is within this purview that our particular 
section gets any reduction in force in the Department of Justice. 

Q. Now, specifically concerning ourselves with the reduction in 
force of Mr. Krawitz, what were the procedures that had to be followed? 
When you speak of certain procedures that you are required to follow, 
what were the procedures that had to be followed in his case? A, Well, 
the procedures would be the same as would be used in any reduction in force, 
and that is when the decision is made to have a reduction in force, records 
must be in order, must be established, on which the reduction is based. 
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Q. When you say "records must be established", what do you 
mean by that? A. Well, you review the records and come up with a 
composite picture of the people that are to be affected by any potential 
reduction in force; the reason being that the records must be in order in 
order that the individuals concerned will have their rights fully protected. 
These records include such things as the names of the people that are 

within the particular area where the reduction in force is to be 
held, the official position which they occupy, their grade level, their 


line of work, the classification series in which their jobs ar¢ allocated, 
whether they are veterans or non-veterans, length of service that the 
individuals have and any other factors that would be pertinent. 

Q. Mr. Odell, once you are informed that a reduction in force 
is going to take place, are there certain lists drawn up of the employees 
that may be involved? A. Yes, the first thing that is done-- Well, I 
might say as far as the Department of Justice is concerned, the first 
step has already been taken because the Department of Justice settled 
many years ago-- 

THE COURT: Just answer the question. Read the Sew to 
the witness, Madam Reporter. : 


(The pending question was read by the pepartey) 
THE WITNESS: Yes, sir. | 
BY MR. QUINN: 
Q. Now, sir, I show you what has been marked as Exhibit Att, 
page No. 24 in Civil Action 1565-58. Can you tell us what that is, sir. 
A. (Perusing document) This is the retention register which was drawn 


to cover the competitive service employees in the Office of the United 
States Marshal -in Washington, D. C. in the subject reaucuon in force. 
Q. Now, I see by this list that it states titles and grades and re- 
tention groups. Would you explain to us how that is prought about ? 
What does this mean? A. The reduction in force regulations require 
the establishment of competitive levels within the competitive area. Each 
competitive level is determined by the line of work and by the grade 
level in which the person is serving. The different levels that are 
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established here are set up according to lines of work and according to 
grade levels in which the individuals were serving. 

Each competitive level is divided into groups and sub-groups ac- 
cording to tenure of the individual, whether he is a career employee and 
then in the sub-groups according to whether he is a veteran or non- 
veteran. 

Q. Specifically concerning Mr. Krawitz, in this reduction in 
force, I see on the second page there that the title is clerk GS-4 and three 
names are listed, and the retention group 1-B. Would you explain what 


these numbers on the right-hand side of the page mean? A. The num- 


bers on the right-hand side indicate the length of service that the indi- 
vidual has in the Government service. 

Q. Once that is determined, is it the person with the least amount 

of service that is finally removed from office? A. Yes, he is on 
the bottom of the retention group and is the first person to receive notice 
under the regulations. 

Q. In this particular reduction in force, who was in the lowest 
retention group and at the bottom of the retention group? A. Mr. Kra- 
witz. 

Q. Could Mr. Krawitz have gone down into another group, 4 lower 
grade group here in this particular situation? A. No, he could not. 

Q. Why would that be? A. Because he was not qualified to move 
into a position in a lower sub-group and he did not have a superior re- 
tention right over people who were serving in the same sub-group. 

Q. Then you are saying that if he had been qualified as a clerk 
typist, which is this next group, he could have gone into that group? 

A. Yes. 

Q. Did there come a time when Mr. Krawitz was offered a job in 
some other section of the Department of Justice? A. Yes, sir. 

Q. Do you know of your own knowledge whether or not he accepted 
that job? A. He refused the job. 

MR. QUINN: Ihave nothing further, Your Honor. 
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CROSS EXAMINATION 
BY MR. MULLIN: 

Q. What was the job he was offered in the Department | of Justice? 
A. He was offered the position of Clerk GS-3 in the Immigration and 
Naturalization Service. | 

Q. You made reference in your direct testimony to administrative 
discretion. Did I correctly understand you to say that it was entirely 
within administrative discretion as to when or whether a reduction in 
force was needed or required? A. That is correct. | 

Q. What do you mean by the words "administrative discretion"? 
Whose administrative discretion? A. In this case it would have been the 
United States Marshal. He had the responsibility for administering the 
office of United States Marshal and if, in his opinion, he could operate 
the office with fewer people, it was his responsibility to bcs a re- 
duction in force. 

Q. Is it correct to say that it was the United States Marshal's 
decision to abolish the position which allegedly Mr. Krawitz had? A. He 
initiated the reduction in force, yes. 


Q. Thereafter the procedure was prescribed by law and by regu- 
lation? <A. That is correct. 


* * * * | 


Q. Can you tell me this from the document that you have before 
you: Was the Marshal's decision to abolish some position or to abolish 
a position identified as a GS-4 clerk position? A. As far as I know, it 


was some position in the clerical area. | 


* * * * : 

Q. You made reference to the first step to be taken in a reduction 
in force. What did you mean by the first step? A. This is the es- 
tablishment of the competitive area. | 

Q. And this is done pursuant to regulations and rules so that 
there is no discretion about it? A. Correct. | 


* * * * | 


Q. Mr. Odell, if you knew ina particular area of employment the 
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names of each person there employed, the length of service of each 
such person, the grade of each such person and his length in grade and 
that person's status as to veterans preference or not, and if you knew, 

as you do, the requirements of the law and the regulations as to 
reduction in force, could you tell from the basis of all that information 
who would end up removed as a result of any particular reduction in 
force? <A. Yes. 

Q. On the retention register which has been placed before you, 
which is page 24 of Exhibit "A" from a prior record, are there any 
persons listed on that retention register who at that date held a position 
of deputy marshal? A. No, sir. 

Q. Looking at that retention register, particularly page 1 thereof, 
from your knowledge are there any persons listed there who today hold 
a position of deputy marshal? A. I don't know. 

Q. Do you know Mr. William Hoch? A. Yes, sir. 

Q. Do you know whether he today holds a position of deputy 
marshal? A. Yes, I believe he is the Chief Deputy. 

Q. Do you know Mr. George McNamara? 


* * * 


THE WITNESS: No, sir. 

* * * 
REDIRECT EXAMINATION 
BY MR. QUINN: 

Q. Mr. Odell, you were asked on cross-examination whether you 
knew from looking at that list whether or not there were any deputy 
marshals on that list and I believe you answered you did not know. Is 
that correct? 

THE COURT: The witness answered, no there were no deputy 

marshals. 

BY MR. QUINN: 
Q. Could you tell us why there were no deputy marshals on that 


list? A. The register drawn here was to cover those employees in 


the competitive Civil Service. The deputy marshals are inaccepted 
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under Schedule B and there is no competition between the two insofar 
| 


as employment is concerned. 
* * * * 

Q. * * * * * If you had listed all deputy United States sarstats, 
and assuming for the purpose of this question that Mr. Krawitz was 
listed on a register of all Deputy United States Marshals, who would 
have been the lowest one on there? A. Mr. Krawitz would | have been 
the lowest one because he would have been the only GS-4. The lowest 
graded Deputy United States Marshal in 1958 was the trainee level, 
which was GS-6. | 

* * * * 
RECROSS EXAMINATION 

BY MR. MULLIN: 

* * * * 

Q. Was it the intention and the understanding of the Department, 
by this I mean was it your understanding at the time this reduction in 
force was accomplished that an office or position of Deputy Marshal 


was being abolished? A. It was not. | 


* * 


| Filed June 14, 1961] 


Plaintiff's Exhibit No. 1 


FOURTH UNITED STATES CIVIL SERVICE REGION 
Office of the Regional Director 
Temporary "R" Bldg., 3rd & Jefferson Drive, S.W. 
Washington 25, D. C. 
[Handwritten: Test held Thurs. 5-25-50- [Handwritten: Sent form 5000 
8:30 A.M. - Room 2203 - Temp. D. Bldg. A-B to Commission - Tues.- 
6th & Ind. Ave., S.W.] Apr. 11 - 1950] 
[Handwritten: Previous Competitor 
- March 18 - 1949] 


eee SS 


ISSUE DATE: April 13, 1950 Announcement No. 4-28 (1950) 
CLOSING DATE: May 11, 1950 Assembled 


[Handwritten: GS-5 - 78.0% Forms to File: 5000 AB 

Test Held - 5-25-50 -- 

Rec'd. rating - 10-31-50 - [Handwritten: Test No. 583790] 
PASSED - Test No. 583790] 


FEDERAL EMPLOYMENT OPP ORTUNITIES 


AL EMPLOYMiN* =e 


OPEN FOR - 
[Handwritten: 
DEPUTY UNIT ED STATES Rec'd rating Fri.- 


___wansuan Bowe bowen 
GS - 5 $3100.00 Fri.-3-18-49] 

This examination supersedes the examinations held under Announce- 
ment Numbers 4-2 (1949) and 4-63 (1949) for Deputy United States Mar- 
shal. All competitors under these two announcements who wish to qualify 
should compete in this examination with a view to attaining eligibility. 
Non-veterans who competed under the two previous announcements and 
now do not meet the age requirements specified in this announcement 
will not be rejected because of age if they met the age requirements 
specified under the previous announcements. 

FOR PROBATIONAL APPOINTMENT UNDER CIVIL SERVICE REGULA- 
TIONS 
IN 


THE DEPARTMENT OF JUSTICE IN THE STATES OF MARYLAND, 
NORTH CAROLINA, VIRGINIA AND WEST VIRGINIA AND WASHING- 
TON, D. C. 
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| 

CLOSING DATE: Applications must be on file with the office of the 
Director, Fourth U. S. Civil Service Region, Temporary Building VR: 
3rd and Jefferson Drive, S. W., Washington 25, D. C., not later than the 
close of business on May 11, 1950. | 


| 

Ltook U. §. Civil Service examinations for Deputy United States Marshal 
(Field) and passed them with the following marks: | 
CAF-5 —- 89.00% on March 18, 1949 


GS -5 ~ 78.00% on May 25, 1950 
| 
| 


[ Filed June 14, 1961] | 
Plaintiff's Exhibit No. 2 


UNITED STATES CIVIL SERVICE COMMISSION | 
NOTICE OF RATING | 


APPLICANT MUST FILL IN ALL BLANKS DOWN TO HEAVY BLACK LINE 
EXACT. TITLE OF EXAMINATION DATE OF EXAMINATION 


DEPUTY UNITED STATES MARSHAL May 25, 1950 
a a ee 
This fs not ai notice of 


appointment. It is a record 


Samuel Krawitz of your rating. |It is import- 
ant that you keep it.” 


3324 Alden Place, N.E. 
Washington 19, D. C. 


| 
ee Se ee SS EE 
YOUR RATING IS 
Your Eligibility is suspended pending 
Eh ELIGIBLE-YOUR NUMERICAL RATING IS your furnishing the Commission proof 
of correction of physical condition, as 
shown on inclosed notice 


GS-5 78.0 


Ineligible-On written examination 

(your claim to veteran preference, if 

any, was considered in your rating, but 
the grade you attained was not suffictently 
high to result in your eligibility) 


| 
Ineligible-Your application does not 
show that you meet the minimum 
requirements as specifiied in the 
examination announcement 


Ineligible- 


IF THERE IS A CHECK BELOW, IT INDICATES THE AMOUNT OF VETERAN PREFERENCE CREDIT 
INCLUDED IN YOUR RATING, i 
5 Points-If you are appointed you will be required to 10 Points 
furnish to the appointing officer evidence of Honorable | 
Separation from the Armed Forces 
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IMPORTANT MESSAGE TO ELIGIBLES 


1. Your name has been placed on a list of persons who passed 
this examination. Your chances of being reached for consideration for 
appointment depend on (a) the number and kinds of positions in Federal 
agencies that have to be filled from the list, (b) the rating you made in 
the examination, (c) in some instances, your state of residence, and 
(ad) the number of new eligibles added to the list as a result of privileges 


given by law to certain veterans to take late examinations. Therefore, 


no definite information can be given as to an eligible's prospects for 
appointment. 

2. IT IS YOUR RESPONSIBILITY TO KEEP THE COMMISSION INFORMED 
OF ANY CHANGES IN YOUR ADDRESS OR IN THE CONDITIONS UNDER WHICH 
YOU WILL ACCEPT APPOINTMENT. SEND ANY NEW INFORMATION CONCERN- 
ING YOUR ADDRESS OR AVAILABILITY TO THE OFFICE WHOSE ADDRESS IS 
SHOWN BELOW AND REFER TO THE TITLE OF THE EXAMINATION AND THE 
RATING RECEIVED. 

3. A competitor who makes a passing mark ina civil service 
examination may, under certain conditions, have his eligibility, and his 
examination papers, transferred from the register of one civil service 
office to a similar register in another civil service office. Such a 
competitor who wishes to have his eligibility transferred should send 
his request to the civil service office where he has eligibility. A 
determination will then be made, and the competitor will be notified, 
as to whether his eligibility can be transferred. 

4. If you are certified by the Commission, your qualifications 
will be carefully considered by the appointing officer in the agency where 
the position exists. The agency appointing officer is entitled to consider 
for each appointment the highest three persons on the list of eligibles 
appropriate for the position to be filled, and may select any one of them 
to fill the position. If you are selected for appointment you will be noti- 
fied by the agency. 

5. If, when you are considered for appointment, you signify that 
you are not available or you fail to reply to a communication, your name 


will be removed from the register until you satisfactorily explain your 
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reasons and specify the conditions under which you would be willing to 


accept appointment, When you are unable to accept any appointment you 
should request that your name be suspended from the register until you 
are again able to accept appointment. A request for the restoration of 
your name will be considered at any time while the register is still in 
use. | 

6. A register established from an examination held in order to 
fill a specific type of position at a stated salary may also be used to fill 
vacancies in related positions or at a lower salary. When you accept 
"probational" appointment, your name will be removed from all registers 
established as a result of this examination, Until your name is removed, 
your willingness to accept a lower salary will not affect your eligibility 
for positions at a higher salary. 


Director 
Fourth U.S. Civil saevies Region 
Temporary Building R 
3rd & Jefferson Drive, S. W. 
Washington 25, D.C. 
Issuing Office and date of 
Issue. | 


OCT 26 1950 
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Plaintiff's Exhibit No. 4 


DEPARTMENT OF JUSTICE 
Washington 25, D.C. 


NOTIFICATION OF PERSONNEL ACTION 


1, NAME (Mr,- Miss- Mrs.-First- Middle Initial-Last) 2. Date of Birth 3. Journal or 4, Date 


MR. SAMUEL KRAWITZ 319569 7-21-01 ae 3-16-51 


a 
This is to notify you of the following action affecting your employment: 
5, Nature of Action (use standard terminology) 6. Effective Date 7. Civil Service or Other 
INDEFINITE APPT. (FROM LABOR E.O.D. Legal Authority 
DEPT.) IN LIEU OF REINSTATEMENT 4-23-51 CS Reg. 7.105(A) 2 


FROM TO 


FROM 


8. POSITION TITLE Office Deputy Marshal 
(Clerk) 


. SERVICE GRADE GS-301-4 
SALARY $3275 


10. ORGANIZATIONAL Office U.S. Marshal, 
DESIGNATIONS District of Columbia. 


11, HEADQUARTERS Washington, D. C. 


FIELD DEPARTMENTAL 12, FIELD OR DEPT'L X__ FIELD DEPARTMENTAL 


15. VETERANS PREFERENCE 1§. POSITION CLASSIFICATION ACTION 
None 5 Pr. 10 POINT WWII WWI Other New Vice L.A. Real. : . 
Xx baab. Wife Widow X Eleanor M. Chizmarik 


Promoted. 
17, 18. 19, Appropriation 20. Subject to C.S, 21. Date of Oath 22. Legal 
Sex Race From: Retirement Act (Accessions Residence 
S&E,U.S. Attys & (Yes-No) Only) 
To: Marshals YES N &St.-Aff. 
4-23-51 


ee ae 


13. Remarks — [Stamped: Personnel 
Division FILE] 


Subject to Meeting Physical Requirements. 
Subject to Character Investigation. 

Subject to Approval by CSC. 

Entrance Performance Rating-Satisfactory. 
Prob. Appt. Veterans Admin. 7-27-48 - Transferred to Dept of 
Labor 9-20-48, Stat. Clerk GS-3, $3130. 

Fingerprint Chart to FBI 


BY DIRECTION OF THE ATTORNEY GENERAL 


14. Signature or other Authentication 


1. (PERSONNEL) 


| Filed June 14, 1961] | 
Plaintiff's Exhibit No. 5 
DEPUTY U. S. MARSHAL'S OATH OF OFFICE 
FOR THE DISTRICT OF _ COLUMBIA 
I, SAMUEL KRAWITZ , do solemnly swear that 
I will faithfully execute all lawful precepts directed to the bershal of 
the District of COLUMBIA , under 
the authority of the United States, and true returns make, and in all 
things well and truly, and without malice or partiality, perform the 
duties of the office of Deputy United States Marshal of the ! 
District of COLUMBIA , during my continuance in said 
office, and take only my lawful fees; that I will support and defend the 
Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; that 
I take this obligation freely, without any mental reservation or purpose 
of evasion; and that I will well and faithfully discharge the duties of the 
office of OFFICE Deputy: ‘Marshal - 


(field, special, office, chief) 


(Clerk upon which Iam about to enter: 
-stenographer, -clerk, -bookkeeper, etc. ) 


SO HELP ME GOD. 
(Signhere) _/s/ Samuel Krawitz 
Subscribed and sworn to before me this 23rd day of April, 1951. 
/s/ Lillian A. Trammell 


Notary Public, DC 
My commission expires February 28, 
1953 


DATE OF BIRTH July 21, 1901 | 


PLACE OF BIRTH* Astoria, Long Island 
*If foreign born, date of naturalization | 


eS 


LEGAL VOTING RESIDENCE New Jersey | 
DO YOU RECEIVE AN ANNUITY UNDER THE CIVIL SERVICE RETIRE- 
MENT ACT __No 

(yes or no) | 


I certify that the above-named SAMUEL KRAWITZ entered upon the 
performance of his official duties the 23rd day of April, 1951. 


/s/ {| Wegible 
United States [Marshal 
(See reverse side for instructions) 


Signature: /s/ Samuel Krawitz 
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INSTRUCTIONS 
(On reverse side of Oath of Office) 


1. The oath, executed by the deputy marshal, must be sworn to 
before an officer authorized to administer oaths generally, such as a 
notary public, a clerk of a court of record, etc. 

2. The data relative to date and place of birth, voting residence 
and annuity must be indicated by the deputy. 

3. The word, "field," "special," “office” or "chief" as the case 
may be, should be filled in before the words "Deputy Marshal" in the 
body of the oath. If the deputy performs office duties, the additional 
designation of "stenographer," "clerk," bookkeeper" or other descrip- 
tive term indicating the principal duties of the office deputy, shall be 
inserted in the space therefor following the words "Deputy Marshal.” 
Such office deputy will thereafter be referred to as, for example, "office 
deputy marshal-stenographer." 


[ Filed June 14, 1961] 


Plaintiff's Exhibit No. 7 


U. S. DEPARTMENT OF JUSTICE 
Washington, D. C. 


This is to certify that: 


_ SAMUEL KRAWITZ 
whose signature and photograph appear hereon. 


is a duly appointed 
DEPUTY UNITED STATES MARSHAL 
of the District of Columbia 


Order of: 
: SEAL OF THE DEPART- 
THE ATTORNEY GENERAL eae OF JUSTICE] 


OF THE UNITED STATES 


Ss. A. Andretta 
No. DM 351 Administrative 
Assistant Attorney General 


[ Reverse side: Rec'd latest O.D. Card 7-27-54] 


[ Filed June 14, 1961] 
Plaintiff's Exhibit 9-A 


EDWARD J. WALSH & SON 
INSURANCE 
414 WOODWARD BUILDING 
WASHINGTON 5, D.C. 
STerling 4121 
April 30, 1951 
Mr. Samuel Krawitz, 


Deputy Marshal, Court House 
Washington, D. C. 


Dear Mr. Krawitz; 

It is our pleasure to enclose your Deputy Marshal Bond, effective 
April 23rd, and written in the amount of $2,000. The premium is $5.00. 
If we can be of further service please get in touch ms us. 

Very truly yours, | 
EDWARD J. WALSH & SON 
BY: /s/ Nat W. Bagnam | 


[ Filed June 14, 1961] 


Plaintiff's Exhibit 10 


DEPUTY 
U.S. MARSHAL 


OFFICIAL BUSINESS 


[ Filed June 14, 1961] 
Plaintiff's Exhibit 11 
STATEMENT OF TRAVEL 
Date: May 24, 1952 


Zone * * * 


How me 0: eter 


Case No. Name — Address Served Service Readin, 
Left Office - 31991 


CR-635-52 Edward H. Moore 
1445 Lawrence St., N.E. Pers. 1:50 P.M. 


Return to Office 32001 


[ Stamped: Number of writs served: 1 
Attempted service 
Number of miles 10 


Details recorded in the 
Accounts and Records of the 
Marshal's Office, subject to 
internal audit. ] 


* * 


TOTAL "Mileage" computations 7 -70 


I HEREBY CERTIFY that the travel indicated above was accom- 
plished in the performance of official duties pursuant to the travel 
authority referred to on the voucher to which this statement is attached; 
that the information given is correct; and that, except as otherwise in- 
dicated above, no part of the travel for which compensation is claimed 
was performed within the corporate limits of my official station or post 
of duty. 

1 FURTHER CERTIFY that I actually incurred or paid (except as 
otherwise explained) the actual operating expenses of the motor vehicle 
indicated, for which commutation is claimed on a mileage basis. I 
CERTIFY that all the mileage charged was on Official business and none 
of same made on personal travel. Mileage to or from residence at the 
completion or beginning of trip is no more than mileage to or from head- 


quarters office would have been. /s/ Samuel Krawitz 


Plaintiff's Exhibit 13a 
For Identification 
| 
December 17, 1952 | 


General Accounting Office 
Comptroller General of the United States 
5th and G Streets, N. W. 
Washington, D. C. 
Attention: Claims Department 
| 
Gentlemen: 

Following the example of other Deputy United States Marshals of the 
Marshal's Office in Washington, D. C., I submit herewith to the Claims Depart- 
ment of the General Accounting Office a list of accumulated compensatory time 
I have worked in the Marshal's Office up to the end of December 1952. 

| 


Respectfully yours 


Samuel Krawitz 
Marshal's Office 
United. States Court House 
Enclosure Washington, D. C. 
| 


COMPENSATORY TIME | 
Office of the United States Marshal Deputy: Samiel Krawitz 


DATE HOURS 


July 28, 1951 41/2 
August 18, 1951 

August 25, 1951 

September 22, 1951 
October 13, 1951 

October 20, 1951 

November 24, 1951 (all day) 
December 8, 1951 
December 29, 1951 (all day) 


orn Or LL PP 
< 
i) 


January 26, 1952 
March 1, 1952 
April 5, 1952 
May 24, 1952 
dune 28, 1952 
August 9, 1952 
September 13, 1952 
September 27, 1952 
(11:00 to 6:00 p.m.) 
October 11, 1952 
November 1, 1952 
November 13, 1952 
December 13, 1952 


PPP oP PP 


ALARA 


TOTAL HOURS: 


© 
wo 


Plaintiff's Exhibit 13b 
For Identification 


GENERAL ACCOUNTING OFFICE 
Washington 25 


Claims Division 
In Reply Please Quote 


CE-Z 1315198-BER-1 February 24, 1954 


Mr. Samuel Krawitz 

c/o United States Marshal 
District of Columbia 

U.S. District Courthouse 
Washington, D. C. 


Dear Mr. Krawitz: 


Reference is made to the claim filed by you, as a United 
States Deputy Marshal, for payment for compensatory leave 
which was unused within 90 days of the date of accrual and 
therefore forfeited in accordance with regulations then in effect. 


It is understood that the United States Marshal has been 
instructed to restore to your credit any compensatory leave 
which may have been removed from your compensatory leave 
account under the 90-day rule and to afford you, through re- 
arrangement of work schedules and otherwise, every reasonable 
opportunity to take such leave. Under such circumstances, 
further action by this Office does not appear required. 


Very truly yours 


John Frece 
Chief of Section 


By: H.S. Eiland (Signed) 


[ Filed June 14, 1961] | 
Plaintiff's Exhibit No. 15a 
U. §. DEPARTMENT OF JUSTICE 


NOTICE OF OFFICIAL PERFORMANCE RATING | 


Title Service Grade 
KRAWITZ SAMUEL MARSHAL CLERK | 4 


Location Your Official Rating For the Rating Period 


US MARSHALS DC Ss Esding March 31, 1957 


Interpretation of Performance Rating | 


| 
Your performance rating is an official record of the manner in 
which you are meeting the performance requirements of your position. 
Outstanding (O) means that all aspects of performance not only exceed 


normal requirements but are outstanding and serve special commenda- 


tion. 

Satisfactory (S) means that all performance requirements of the 
position have been fully met. | 

Unsatisfactory (U) means that performance did not meet the re- 
quirements of the position. | 

Use of Performance Ratings | 

Performance ratings of "satisfactory" or better will be used as 
the basis for periodic salary increases and longevity increases as pro- 
vided by law and will be considered in making promotions to higher 
grades. An employee who receives a rating of "unsatisfactory" may not 
be permitted to remain in his position, He must be reassigned or de- 
moted or if no suitable vacancy exists he must be removed from the 
service for inefficiency. If the employee is reassigned he rust be paid 
the minimum salary rate of the new position; if he is demoted his salary 
may not be above the middle step of the lower grade. A rating of “un- 
satisfactory" places an employee ina lower subgroup for reduction in 
force purposes which means that such an employee will be separated 
from the service before any employees having a “satisfactory” or 
better rating. 

Appeals | 

If you believe your rating is wrong, you should first discuss it 

with your supervisor or administrative officer. If you are not satisfied 
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an impartial review of the rating may be obtained from the Performance 
Rating Committee appointed by the Administrative Assistant Attorney 
General. The request for such review must be in writing and filed with 
the Chief of the Personnel Branch within 30 days of the date of receipt 
of notice. The request for review shall be supported by a detailed state- 
ment of the reasons for appeal. Employees receiving "satisfactory" 
ratings may appeal to the Performance Rating Committee or the Per- 
formance Rating Board of Review but may not do both, An appeal to 

the Performance Rating Board of Review is filed by submitting a written 
statement in triplicate addressed to the Chairman of the Board, care of 
Civil Service Commission, Washington 25, D. C. 


Ss. A. ANDRETTA 
Administrative Assistant Attorney General 


[ Filed June 14, 1961] 
Plaintiff's Exhibit 16 
DEPUTY U. S. MARSHAL'S OATH OF OFFICE 

FOR THE _ DISTRICT OF COLUMBIA 

I, Samuel Krawitz, do solemnly swear that I will faithfully execute 
all lawful precepts directed to the Marshal of the District 
of COLUMBIA, under the authority of the United States, and true returns 
make, and in all things well and truly, and without malice or partiality, 
perform the duties of the office of Deputy United States Marshal of the 

District of COLUMBIA, during my continuance in said 

office, and take only my lawful fees; that I will support and defend the 
Constitution of the United States against all enemies, foreign and domes- 
tic; that I will bear true faith and allegiance to the same; that I take this 
obligation freely, without any mental reservation or purpose of evasion; 
and that I will well and faithfully discharge the duties of the office of 


SPECIAL Deputy Marshal_ - 
(field, special, office, chief) (-stenographer, -clerk, 
upon which I am about to enter: SO HELP ME GOD. 


(Sign here) /s/ Samuel Krawitz 


-bookkeeper, etc.) 
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Subscribed and sworn to before me this 11th day of July, 1956 

/s/ Ann R. Katchmar | 

Notary Public, D. C. | 

My Commission Expires July 31, 1960. 
DATE OF BIRTH: July 21, 1901 


PLACE OF BIRTH*: Astoria, Long Island, N.Y. 
*If foreign born, date of naturalization ! 


LEGAL VOTING RESIDENCE: 3821 - 3rd St., N.E. , Washington, D.C. 


DO YOU RECEIVE AN ANNUITY UNDER THE CIVIL SERVICE RETIRE- 
MENT ACT___no 


(yes or no) ! 


I certify that the above-named Samuel Krawitz entered upon the 


performance of his official duties the 11th day of July 1956. | 


/s/ Carlton G. Beall | 
United States Marshal 


(See reverse side for instructions) 


INSTRUCTIONS 
(On reverse side of Oath of Office) 


1. The oath, executed by the deputy marshal, must be. sworn to 


before an officer authorized to administer oaths generally, such asa 
notary public, a clerk of a court of record, etc. | 

2. The data relative to date and place of birth, voting residence 
and annuity must be indicated by the deputy. | 

3. The word, "field," "special," "office" or "chief" as the case 
may be, should be filled in before the words "Deputy Marshal" in the 
body of the oath. If the deputy performs office duties, the additional 
designation of "stenographer," "clerk," "bookkeeper" or other descrip- 
tive term indicating the principal duties of the office deputy, shall be 
inserted in the space therefor following the words "Deputy Marshal. " 
Such office deputy will thereafter be referred to as, for example, "office 


deputy marshal-stenographer." 


[ Filed June 14, 1961] 
| Plaintiff's Exhibit No. 17 


Interview Between Mr. Charles H. Ward, Jr. 
Chief Deputy U.S. Marshal, and Mr. Samuel 
Krawitz, on March 26, 1958, in Room 1400, 


U.S. U.S. Courthouse, at approximately 10:15 A. M. 
The following dictated by Mr. Ward and Mr. Krawitz to Mrs, 


Gertrude S. Finzel, Secretary to Mr. Charles H. Ward: 

MR, WARD: Mr. Krawitz, we have work for you but first I have 
been directed by the U.S. Marshal to ask that you turn in your Special 
Deputy badge and special identification card and any equipment, such 
as handcuffs, black jacks, etc., that may have been issued to you. 

MR. KRAWITZ: This request is very unfair and uncalled for. 

There has been no charges nor any cause to warrant the turning in of 

Bay De paty Unthed eats Meee ee es ee eee 

handcuffs or my/plackjack. My badge is not a Special Deputy badge. 38 

It is a Deputy United States Marshal's badge and my identification eg 

is not a special identification card. Itisa Deputy United States Mars 

iMentification card and the badge and identification card, handcuffs;\ 

lackjack were issued to me when Iwas sworn in and took my oath as a-} w7 5, 
Deputy United States Marshal on April 23, 1951. There are in the Mar 

Dinat's office in WaShington, D. C., at the present time, a number of 

Deputy United States Marshals who are Special Deputy United States 

Marshals. None of these Deputy United States Marshals who are Special 

Deputy United States Marshals have been asked to turn in their 

Deputy United States Marshal badges, their identification cards nor their 

Deputy Marshal equipment. It is rank injustice and the height of unfair- 

ness to single me out without cause or charges and ask me to turn in my 

Deputy United States Marshal's badge, my identification card and my 

Deputy Marshal equipment. 

I sincerely request that this matter be brought up before the Civil 
Service Commission and the Justice Department. When I mention the 
Justice Department, I would think that a matter of this grave importance 
be brought up before the Deputy Attorney General and the Executive Office 
for the United States Marshals. 
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I also request that I be able to be represented by Counsel and that 
my rights and privileges as a Deputy United States Marshal be protected; 
also my rights and privileges as a government employee with United 
States Civil Service status be protected. Iask for the American way 
of doing things. I ask for equal opportunity and equal rights. I ask for 
the right to an American trial ina matter of such great importance to 


me and my livelihood. 


[ Filed June 14, 1961] 


Plaintiff's Exhibit No. 18 
Monday - March 31, 1958 


Chief Deputy 

Charles H. Ward 
U.S. Marshal's Office 
Washington, D. C. 


Herewith are all my Deputy U.S. Marshal tools which | I am 
returning as per your request of March 26, 1958: | 
1 - Deputy U.S. Marshal's Badge - No. 3 
2 - Handcuffs - No. 239996 
3 - Blackjack | 
4 - Deputy U.S. Marshal's Identification Card No, DM 351 
5 - 6 shells - .38 caliber ammunition | 
Respectfully, 
/s/ Sam Krawitz | 
Signed as received by | 


Mr. Ward /s/ Charles H. Ward Date - Mar. 31-58 
Ch. Dep. U.S. Marshal 


Verification of Bond Coverage and Notice of Premium due - 
enclosed and being returned. 
| 


[Filed June 14, 1961] 


Plaintiff's Exhibit No. 19 
Department of Justice 


UNITED STATES MARSHAL 
DISTRICT OF COLUMBIA 
U.S, DISTRICT COURTHOUSE 

Washington 1, D.C. 


March 26, 1958 


Mr. Samuel Krawitz 
5821 - 3rd St., N.E. 
Washington, D.C. 
Dear Sir: 

Marshal Beall, this date, has terminated your services aS a 
Special Deputy United States Marshal and further ordered that your 
identification card, badge, handcuffs and blackjack be turned in to me 
at this time. Marshal Beall has further ordered that your performance 
bond be returned to the bonding company for cancellation. 

Your next assignment, as a clerk, will consist of working on the 
criminal files as directed by the Chief Deputy Marshal. 


Sincerely, 


CARLTON G. BEALL 
United States Marshal 


By: /s/ Charles H, Ward, Jr. 
Charles H. Ward, Jr. 


Chief Deputy U. S. Marshal 


—_— eee 


Plaintiff's Exhibit No. 20 


May 22, 1958 


Mr. Samuel Krawitz 
Office of United States Marshal 
Washington, D. C. 


Dear Mr. Krawitz: | 


As a result of reorganization in the United States Marshal's Office, 
District of Columbia, it has been determined that your position is to be 
abolished. Therefore your active service in the position of Clerk, GS- 
301-4, must be terminated at the close of business June 30, 1958, at which 
time you will be involuntarily separated, due to reduction in force, from 
the Office of the United States Marshal, Department of Justice. Since 
there are no employees in your competitive area with lower subgroup 
standing, serving in positions for which you are qualified, we are unable 
to give you an offer of reassignment to a continuing position in the 
Marshal's Office. You will remain in an active duty status until c.0.b. 
June 30 and will be paid in a lump sum for any annual leave standing to 
your credit, in accordance with the Annual and Sick Leave Act, as amended. 


This action is being taken in accordance with the Retention Preference 
Regulations which are issued by the United States Civil Service Commission. 
The Placement Office, Room 1229, Main Justice Building, will make those 
regulations available to you and you may examine the retention preference 
register on which your name appears. If after such inspection, you feel 
that there has been a violation of your rights under these regulations, you 
have the right to appeal in writing to the United States Civil Service Com- 
mission, Washington, D.C. An appeal, if made, must be filed within ten 
days of receipt of this letter and should include your specific reasons for 
appealing. 

The following information will be needed by the Civil Service Com- 


mission in adjudicating an appeal, if any, or in considering you for place- 


ment assitance. 


Title: Clerk 

Grade and Salary: GS-301-4 - $4010 
Competitive Service: Yes 

Retention Subgroup: 1B 

Probation Completed: Yes 


Competitive Area: Office of U.S. Marshal 
Washington, D. C. 


You are entitled to displace any indefinite employee (Retention Group 


Il) of the Department in your commuting area who is ina position that is 
not above the level of the position from which you are being separated by 
reduction in force, and which you are qualified to fill. You will be notified 
prior to the effective date of your separation as to whether there are any 
employees in this category who hold positions for which you could qualify. 


Sincerely yours, 


Carlton G. Beall 
United States Marshal 


[ Filed June 14, 1961] 


Plaintiff's Exhibit No. 22 


U. S. Department of Justice 


APPLICATION FOR APPOINTMENT 


The United States Marshal, 


Sir: 


I hereby make application for appointment to the position of 
[ office] 
[field ] 
the following information: | 


Deputy Marshal, and for your use in this connection submit 


SAMUEL _ 
(a) Female applicants must furnish maiden name 


. Legal Ss ree ee 


. Mail and telegraphic address 5821-3rdSt,, N.E., Washington 11, D.C. 
. Date of birth 7/21/1901 Weight159 lbs Height 5'6" _ Color_White _ White 


. Place of birth Astoria, Long Island, New York State 


. (a) Father's name Harry Krawitz_ (b) Father's birthplace Lodz. Po 


Fannie Nechmowitz 
. (a) Mother's maiden name Deceased (b) Mother's birthplace 


Lodz. Poland 
. If you were not born in United States, how long have you lived here? 


. Are you a citizen of the United States? Yes 
. If naturalized, date and place of naturalization. 
. Are you single, married, widowed, separated, or divorced? ‘Married 


. If your husband (or wife) is employed, state where employed | (Wife) 


General Acctg. Office Washington, D. C. | 


. Number of children, if any Two | 


. Are you entirely dependent on your salary? Yes 


. To what extent are you financially indebted to others and to whom? 
No indebtedness other than mortgage payments on our own home 


[ Filed June 14, 1961] 
Plaintiff's Exhibit No, 23-A 
UNITED STATES MARSHALS: 

This manual contains general regulations and procedures for the 
operation of United States marshals offices which apply uniformly to all 
districts. 

These regulations are also applicable in Alaska, the Canal Zone, 
and the Virgin Islands but only in so far as they do not conflict with 
special laws pertaining specifically to those districts, or with special 
regulations promulgated as a result of exceptional local conditions, 

When possible, manual pages and sections should be cited as 
authorities or references, rather than circulars or orders in which 
instructions were originally issued. 


/s/ Tom, C. Clark 
Attorney General 


[ Filed June 14, 1961] 


Plaintiff's Exhibit No. 23-B 
DEPUTY MARSHALS 102.01 

General. -- The Attorney General may authorize any United States 
marshal to appoint deputies and clerical assistants. Deputy marshals 
shall be subject to removal by the marshal pursuant to civil-service 
regulations. (U.S.C., Title 28, Sec. 542). 

Office and field deputy marshals are appointed in accordance with 
the provisions of the Civil Service Act (U.S.C., Title 5, chapters 12 and 
13). It is necessary before any person is allowed to enter on duty that 
the authorization of the Department therefor be obtained. Authorization 
to request a list of eligibles from the Civil Service Commission authorities 
or to submit an application is not an authorization to make an appointment; 
nor is the approval of the regional director of the United States Civil Serv- 
ice Commission authority for the marshal to permit an individual to enter 
on duty without the prior approval of the Department. Any violation of this 
instruction will result in the loss of salary to the deputy. 
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Where a position has been vacated by an employee who received 
a lump-sum payment covering annual leave due on termination of serv- 
ice, the vacancy may not be filled until expiration of the peri of leave 
for which payment was made. 

The marshal is notified of every personnel action affecting the 
status of an employee by means of fanfold notices prepared by the 
Department. No payments may be made until receipt of the notice 
reflecting the effective date of the action. A copy must accompany 
the payroll (See also Secs. 505 and 509). | 

Choice of Positions and Duties. -- Employees ina marshal's 
office may be deputy marshals or clerical assistants. 

Deputy marshals are those employees who take the oaths pre- 
scribed by Section 16 of Title 5 and Section 543 of Title 28 of the United 
States Code and for whose acts the marshal is responsible on his bond. 
(See section on appointment and entry on duty of deputy marshals. ) 

Clerical assistants take only the oath prescribed by Section 16 of 
Title 5 of the United States Code. (Blank oath forms for clerical 
assistants will be forwarded in connection with each authorization for 
such an appointment.) They are office workers only and may be clerks, 
stenographers, bookkeepers, etc. They may, and perhaps should, be 
bonded to the marshal, particularly if they handle money. This isa 
matter waien will be left to the marshal's discretion. 

Jan, 16, 1950 


[ Filed June 14, 1961] 
102.01 Plaintiff's Exhibit No. 23-C 
Deputy marshals are divided into four classes: | 


(1) Chief deputies in general supervise the detailed work of the 


office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the marshal. 
(2).- Field deputies devote the principal part of their time to the 


service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 
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(3) Office deputies devote the principal part of their time to the 
work of the office, such as filing papers, making records and reports, 
waiting on the public, handling accounts and fiscal matters, typing and 
stenographic work and serving process or engaging in other field 


activities when occasion requires. 


(4) Special deputies are those whose appointments carry no com- 


pensation in addition to that received in connection with some other 
Federal position. The duties of this position are similar to those of a 
field deputy. 

Method of Selection. -- The appointments of the first three classes 
of deputy marshals mentioned above and of clerical assistants must be 
made in accordance with current Civil Service procedure either by 
original appointment or by promotion of some qualified person already 
in the office. Where the Department has consented to the filling of a 
vacancy, the United States marshals are hereby authorized to apply to 
the local regional director of the United States Civil Service Commission 
for lists of qualified eligibles for use in filling an existing vacancy or one 
in prospect, or to fill a newly created position, Neither this nor the 
Regional Director's approval is an authorization for making the actual 
appointment. Previous authority must be secured from the Attorney 
General for this purpose. Existing Departmental regulations on the 
forwarding of fingerprints, personnel data, etc., must also be followed. 
(See "Appointment and Entry on Duty.") Persons appointed as temporary 
deputies in lieu of bailiff or deputies employed on a part-time, when- 
actually-employed basis (formerly fee deputies) need not be secured 
from civil service registers of eligibles. 

When applying to the regional director for a list of qualified 
eligibles, the United States marshal must specify the name of 


March 30, 1949 


[Filed June 14, 1961] 


Plaintiff's Exhibit No. 23-D 
DEPUTY MARSHALS / 102.01 
General. -- The Attorney General may authorize any United States 


marshal to appoint deputies and clerical assistants. Deputy marshals 
shall be subject to removal by the marshal pursuant to etvil service 
regulations. (U.S.C., Title 28, Sec. 542). 

Office and field deputy marshals as well as clerical assistants 
are appointed in accordance with the provisions of the Civil Service 
Act (U.S.C., Title 5, chapters 12 and 13). It is necessary before any 
person is allowed to enter on duty that the authorization of the Depart- 
ment therefor be obtained. Authorization to request a list of eligibles 
from the Civil Service Commission authorities or to submit an applica- : 
tion is not an authorization to make an appointment; nor is the approval 
of the regional director of the United States Civil Service Commission 
authority for the marshal to permit an individual to enter on duty with- 
out the prior approval of the Department. Any violation oh this instruc - 
tion will result in the loss of salary to the deputy. 

Where a position has been vacated by an employee who received 
a lump- -sum payment covering annual leave due on termination of service, 
the vacancy may not be filled until expiration of the period of leave for 
which payment was made. | 

The marshal is notified of every personnel action affecting the 
status of an employee by means of fanfold notices prepared by the 
Department. No payments may be made until receipt of the notice 
reflecting the effective date of the action. A copy must accompany 
the payroll (See also Secs. 505 and 509). | 

Honorary commissions or courtesy cards shall not be issued to 
any person not officially connected with the marshal's office (See Sec. 209). 

Classes of Positions and Duties. -- Deputy marshals are those 
employees who take the oaths prescribed by Section 16 of! ‘Title 5 and 
Section 543 of Title 28 of the United States Code and for whose acts the 
marshal is responsible on his bond. (See section on appointment and 


entry on duty of deputy marshals.) 
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Clerical assistants take only the oath prescribed by Section 16 of 
Title 5 of the United States Code. (Blank oath forms for clerical 
assistants will be forwarded in connection with each authorization for 
such an appointment. They are office workers only and may be clerks, 
stenographers, bookkeepers, etc. They may, and perhaps should, be 
bonded to the marshal, particularly if they handle money. This is a 
matter which will be left to the marshal's discretion. 


Deputy marshal's are divded into four classes: 


(1) Chief deputies in general supervise the detailed work of the 


office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the marshal. 

(2) Field deputies devote the principal part of their time to the 
service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 

(3) Office deputies devote the principal part of their time to the 
work of the office, such as filing papers, making records and reports, 
waiting on the public, handling accounts and fiscal matters, typing and 
stenographic work and serving process or engaging in other field 
activities when the occasion requires. 

(4) Special deputies are those whose appointments carry no 
compensation in addition to that received in connection with some other 
Federal position, The duties of this position are similar to those of a 
field deputy. 

(5) Temporary Deputies in Lieu of Bailiff - See instructions else- 
where in this section. 

Method of Filling Vacancies. -- Vacancies may be filled generally by: 

1. Promotion from within the office. 

2. Inter-agency transfer of qualified individuals. 


3. Reinstatement of persons possessing permanent civil service 
status and the required qualifications. 


. Original appointment from Civil Service Commission registers 
of eligibles. 


. Appointment outside registers of eligibles upon specific 
authority from the Regional Office of the Civil Service 


Commission. F 
April 6, 1953 


[ Filed June 14, 1961] 
Plaintiff's Exhibit No. 23-E 

DEPUTY MARSHALS _ — 102.01 

General. -- The Attorney General may authorize any United States 
marshal to appoint deputies and clerical assistants. Deputy marshals 
shall be subject to removal by the marshal pursuant to civil-service 
regulations, (U.S.C., Title 28, Sec. 542). | 

Office and field deputy marshals as well as clerical assistants are 
appointed in accordance with the provisions of the Civil Service Act 
(U.S.C., Title 5, chapters 12 and 13). It is necessary before any person 
is allowed to enter on duty that the authorization of the Department 
therefor be obtained. Any violation of this instruction will result in the 
loss of salary to the deputy. Prior authorization to select an individual 
for an authorized position is not required (See Sec. 107), but approval by 
the Department of the individual selected is necessary before he may 
enter on duty. | 

Where a position has been vacated by an employee who received 
a lump-sum payment covering annual leave due on termination of serv- 


ice, the vacancy may not be filled until expiration of the period of leave 


for which payment was made. 

The marshal is notified of every personnel action affecting the 
status of an employee by means of fanfold notices prepared by the 
Department. No payments may be made until receipt of the notice 
reflecting the effective date of the action. A copy must accompany 
the payroll (See also Secs. 505 and 509). 

Honorary commissions or courtesy cards shall not be issued to 
any person not officially connected with the marshal's office (See Sec. 
209). 

Classes of Positions and Duties. -- Deputy marshals are those 
employees who take the oaths prescribed by Section 16 of Title 5 and 
Section 543 of Title 28 of the United States Code and for whose acts the 
marshal is responsible on his bond. (See section on appointment and 


entry on duty of deputy marshals.) 
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Clerical assistants take only the oath prescribed by Section 1 of 
Title 5 of the United States Code. (Blank oath forms for clerical 
assistants will be forwarded in connection with each authorization for 
such an appointment. They are office workers only and may be clerks, 
stenographers, bookkeepers, etc. They may, and perhaps should, be 
bonded to the marshal, particularly if they handle money. This isa 
matter which will be left to the marshal's discretion. 

Deputy marshal's are divided into four classes: 

(1) Chief deputies in general supervise the detailed work of the 
office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the 
marshal. 

(2) Field deputies devote the principal part of their time to the 
service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 

(3) Office deputies devote the principal part of their time to the 
work of the office, such as filing papers, making records and reports, 
waiting on the public, handling accounts and fiscal matters, typing and 
stenographic work and serving process or engaging in other field 
activities when the occasion requires. 


(4) Special deputies are those whose appointments carry no com- 


pensation in addition to that received in connection with some other 
Federal position. The duties of this position are similar to those of a 
field deputy. 
(5) Temporary Deputies in Lieu of Bailiff - See instructions else- 
where in this section. 
Method of Filling Vacancies. -- Vacancies may be filled generally by: 
1. Promotion from within the office. 
2. Inter-agency transfer of qualified individuals. 


3. Reinstatement of persons possessing permanent civil service 
status and the required qualifications. 


. Original appointment from Civil Service Commission registers 
of eligibles. 


. Appointment outside registers of eligibles upon specific 
authority from the Regional Office of the Civil Service Commis- 
sion. 

* * * * * 
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| 
Civil Service Procedures. -- Deputy marshals and clerical 
| 
assistants must be appointed in accordance with current Civil Service 


procedures, with the following exceptions: | 


1. Special deputies. | 


2. Temporary deputies in lieu of bailiffs. 


3. Deputies employed ona part-time, when-actually-employed 
basis (formerly fee deputies) 


* * * * * 

When applying to the regional director of the Civil Service Com- 
mission for a list of qualified eligibles, the United States marshal must 
specify the position to be filled and indicate in a general way the duties 
to be performed. | 
October 19, 1954 


[ Filed June 14, 1961] 
Plaintiff's Exhibit No. 23-F 
DEPUTY MARSHALS 102.01 
General. -- The Attorney General may authorize any United States 
*** marshal to appoint deputies and clerical assistants. | 
Office and-fielé deputy marshals.as well as. clerical assistants ‘are 
appointed in accordance with the provisions of the Civil Service Act 
(U.S.C., Title 5, chapters 12 and 13). It is necessary before any person 
is allowed to enter on duty that the authorization of the Department 
therefor be obtained. Any violation of this instruction will result in 
the loss of salary to the deputy. Prior authorization to select an indi- 
vidual for an authorized position is not required (See Sec. 107), but 
approval by the Department of the individual selected is necessary be- 
fore he may enter on duty. | 
Where a position has been vacated by an employee who received 
a lump-sum payment covering annual leave due on termination of serv- 
ice, the vacancy may not be filled until expiration of the period of leave 
for which payment was made. | 
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The marshal is notified of every personnel action affecting the 
status of an employee by means of fanfold notices prepared by the 
Department. No payments may be made until receipt of the notice 
reflecting the effective date of the action, A copy must accompany the 
payroll (See also Secs. 505 and 509). 

Honorary commissions or courtesy cards shall not be issued to 
any person not officially connected with the marshal's office (See Sec. 
209). 

Classes of Positions and Duties. -- Deputy Marshals are divided 
into four classes: 

(1) Chief deputies in general supervise the detailed work of the 
office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the marshal, 

(2) Field deputies devote the principal part of their time to the 
service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 

(3) Office deputies devote the principal part of their time to the 
work of the office, such as filing papers, making records and reports, 
waiting on the public, handling accounts and fiscal matters, typing and 
stenographic work and serving process or engaging in other field 
activities when the occasion requires. 

(4) Special deputies are those whose appointments carry no com- 
pensation in addition to that received in connection with some other 
Federal position. The duties of this position are similar to those of a 
field deputy. 

(5) Temporary Deputies in Lieu of Bailiff - See instructions else- 
where in this section. 


Office Deputies. -- Method of Filling Vacancies, -- Vacancies may 
be filled generally by: 
1. Promotion from within the office. 


2. Inter-agency transfer of qualified individuals. 


3. Reinstatement of persons possessing permanent civil service 
status and the required qualifications. 
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4. Original appointment from Civil Service Commission 
registers of eligibles. 


. Appointment outside registers of eligibles upon sparttic 
authority from the Regional Office of the Civil Service 
Commission. 


Civil Service Procedures. -- Office deputy marshals and clerical 


assistants must be appointed in accordance with current civil Service 


procedures. 
* * * * * 

When applying to the regional director of the Civil Service Com- 
mission for a list of qualified eligibles, the United States mar shal must 
specify the position to be filled and indicate in a general way the duties 
to be performed. 

When attempting to fill a position of office deputy or clerical 
assistant, the marshal should be guided by the following chart, indicat- 
ing the principal duties of the various types of office deputy and clerical 
assistant positions. Particular note should be taken of the grade and 
position to which each broad classification of duties is administratively 
assigned. The grades are fixed in accordance with standards established 
by the Civil Service Commission and conform as nearly as possible to 
like positions in the departmental service. | 


Register from | 
which eligibleis  Grade.of 
Principal duties of position to be requested _| position 
1. Act as assistant disbursing officer, ! 
or as authorized certifying officer, per- 
forming related fiscal duties; distribute 
process 


August 12, 1955 


[ Filed June 14, 1961] 


Plaintiff's Exhibit No. 23-G 
DEPUTY MARSHALS 102.01 

General. -- The Attorney General may authorize any United States 
marshal to appoint deputies and clerical assistants. 

Deputy -marshais-as well 2s clerical assistants are appointed in 
accordance with the provisions of the Civil Service Act (U.S.C., Title 5, 
chapters 12 and 13). It is necessary before any person is allowed to 
enter on duty that the authorization of the Department therefor be ob- 
tained. Any violation of this instruction will result in the loss of salary 
to the employee. Prior authorization to select an individuals for an 
authorized position is not required (See Sec. 107), but approval by the 
Department of the individuals selected is necessary before he may enter 
on duty. 

Where a position has been vacated by an employee who received 
a lump-sum payment covering annual leave due on termination of serv- 
ice, the vacancy may not be filled until expiration of the period of leave 
for which payment was made. 

The marshal is notified of every personnel action affecting the 
status of an employee by means of fanfold notices prepared by the 
Department. No payments may be made until receipt of the notice 
reflecting the effective date of the action. A copy must accompany 
the payroll (See also Secs. 505 and 509). 

Honorary commissions or courtesy cards shall not be issued to 
any person not officially connected with the marshal's office (See Sec. 209). 

Classes of Positions and Duties. -- Positions in the marshal's 
office are divided into five classes: 

(1) Chief deputies in general supervise the detailed work of the 
office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the marshal. 

(2) Regular deputies devote the principal part of their time to the 
service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 


aK 
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(3) Clerical assistants devote the principal part of their time to 
the work of the office, such as filing papers, making records ‘and reports, 
waiting on the public, handling accounts and fiscal matters, typing and 
stenographic work. | 

(4) Special deputies are those whose appointments carry no com- 
pensation in addition to that received in connection with some other 
Federal position, The duties of this position are similar to those of a 
regular deputy. | 

(5) Temporary Deputies in Lieu of Bailiff - See instructions else- 
where in this section. 

Clerical Assistants, -- Method of Filling Vacancies. -- Vacancies 
may be filled generally by: | 

1. Promotion from within the office. | 

2. Inter-agency transfer of qualified individuals. | 


3. Reinstatement of persons possessing permanent ove service 
status and the required qualifications. 


. Original appointment from Civil Service Commission registers 
of eligibles. | 


. Appointment outside registers of eligibles upon specific 
authority from the Regional Office of the Civil Service 
Commission. | 


Civil Service Procedures. -- Clerical assistants (such as Clerk, 


Stenographer, Typist, etc.) must be appointed in accordance with current 


Civil Service procedures. 

When applying to the regional director of the Civil Service Com- 
mission for a list of qualified eligibles, the United States mar shal must 
specify the position to be filled and indicate in a general way the duties 
to be performed. | 

When attempting to fill a position of clerical assistant, the 
marshal should be guided by the following chart, indicating the principal 
duties of the various types of clerical assistant positions. Particular 
note should be taken of the grade and position to which each broad classi- 
fication of duties is administratively assigned. The grades are fixed in 
accordance with standards established by the Civil Service ‘Commission 
and conform as nearly as possible to like positions in the departmental 
service. 
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Register from 
which eligible is Grade of 


Principal duties of position to be requested position 


1. Act as assistant disbursing 

officer, or as authorized certify- 

ing officer, performing related GS-5 
fiscal duties; distribute process $3670 


2. Preparation and/or examination 
of vouchers, payrolls, keeping of 
cash books, ledgers and similar 
funds matters, including requisi- 
tions for funds. 


August 21, 1956 


| Filed June 14, 1961] 


Plaintiff's Exhibit No. 23-H 
DEPUTY MARSHALS AND CLERICAL ASSISTANTS 102.01 

General -- The Attorney General may authorize any United States 
marshal to appoint deputies and clerical assistants. 

United States marshals authorized to appoint deputies-and clerical 
assistants must appoint them in accordance with the provisions of the 
Civil Service Act (5 U.S.C. c. 12& 13). A marshal may allow no one 
to enter on duty as a deputy marshal or clerical assistant until the 
Department has authorized his employment. Any violation of this instruc- 
tion will result in the loss of salary to the person so employed. Thus, a 
marshal always has authority to select someone to fill an authorized 
position, but may not allow that person to enter on duty until he is noti- 
fied by the Department that the individuals selected is approved for 
appointment. 

Where a position has been vacated by an employee who received a 
lump-sum payment covering annual leave due on termination of service, 
the vacancy may not be filled until expiration of the period of leave for 
which payment was made. 

Marshals are notified of every personnel action affecting the status 
of their respective employees by means of fanfold notices (DJ-50, Sample 


101 


in Appendix) prepared by the Department. No payments may ‘be made 
until receipt of the notice reflecting the effective date of the action. A 


copy of the fanfold must accompany the payroll. See Secs. 505 and 509 


for details. 

Classes of Positions and Duties. -- Positions in marshals’ offices 
are divided into six classes: | 

1. Chief deputies in general supervise the detailed work of the 
office and are responsible for the preparation of the monthly accounts, 
etc., and assume direct charge of the office in the absence of the marshal. 

2. Regular deputies devote the principal part of their time to the 
service of process, making arrests, attending court, conducting sales, 
levying on property, transporting prisoners, and acting as bailiffs. 

3. Clerical assistants devote the principal part of their time to 
office work, such as filing papers, making records and reports, waiting 
on the public, handling accounts and fiscal matters, typing, and steno- 
graphic work. | 
4, Special deputies perform duties similar to those of a regular 
es | 

Part-time deputies perform the same duties as regular de- 
puties but only ona part-time basis. 

6. Temporary deputies in lieu of bailiff are employed in emergency 
situations or under special circumstances to act as bailiffs; handle juries, 
etc. 


August 8, 1957 


[ Filed June 14, 1961] | 
Plaintiff's Exhibit No. 23-I1& J 
PROPERTY OF GOVERNMENT 209.01 
Identification cards, tags and badges. -- United States marshals 
and their deputies are entitled to be furnished an identification card for 
identification in connection with official business. Requisitions should 
be submitted on Form 785a together with two photographs 1 1/2x 11/2 
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inches in size on a white packground. Each photograph should contain 


the name of the employee on the reverse side. Upon receipt of the card 


by the employee it should be signed on the left-hand margin by the per- 


son to whom issued. 

Badges will also be issued by the Department upon proper requisi- 
tion on Form 785a. 

Tags or plates bearing the words "Department of Justice," "United 
States Marshal," etc., should not be displayed on privately owned cars. 

Misuse of identification cards or badges will be grounds for 
disciplinary action. 

Loss of property. -- The Department urges upon each marshal 
and deputy the importance of properly safeguarding badges and weapons. 
Unless extenuating circumstances are present in connection with the loss 
of badges and revolvers, the Department will find it necessary in each 
case to take appropriate disciplinary action that may lead to the direction 
of the dismissal of offending deputies. 

Under no circumstance should side arms be left in automobiles 
and extreme care should be taken at all times to avoid the loss of 
weapons. 

Loss or theft of nonconsumable Government property in custody 
of United States marshals must be reported promptly to the Department. 
Each report should be accompanied by an affidavit signed by the person 
in whose custody the property has been entrusted, which affidavit should 
show the date and time the loss occurred, as well as an explanation of 
the circumstances pertaining to the loss. 

Disposition on resignation. -- An outgoing marshal must turn over 
to his successor all Government property in his custody, and transmit 
a receipted inventory thereof to the Department. There should be 
specified in the inventory every article of nonconsumable or accountable 
property, with a full explanation as to the omission of any article there- 
tofore charged to the marshal. The make, model, and serial number of 
typewriting ma’ 


[Filed June 14, 1961] 


Plaintiff's Exhibit No. 23-J 
chines, computing machines, check protectors, revolvers, handcuffs, 
leg irons, etc., should be stated. | 
It is the responsibility of the marshal to see that all returnable 
items issued to members of his staff are returned and that all obligations 
are liquidated before issuing the final salary check. | 
Commissions, identification folders, badges, etc., issued to deputies 


and employees are considered as returnable property. Badges have 
pecuniary value and are charged to the marshal. 


August 19, 1946 


[ Filed June 14, 1961] | 
Defendant's Exhibit No. 23-K 
PROPERTY OF GOVERNMENT 209.01 
Identification cards, tags and badges. -- United States marshals 
and their deputies are entitled to be furnished an identification card for 
identification in connection with official business. A written request 
should be submitted together with a photograph 1 1/2x 1 1/ 2 inches in 
size on a white background. The photograph should contain the name of 
the employee on the reverse side. Upon receipt of the card by the em- 
ployee it should be signed on the left-hand margin by the person to whom 
issued. The accompanying receipt should also be signed and returned to 
the Department. 
Badges will also be issued by the Department upon proper requisition 
on Form 785a. 
Tags or plates bearing the words "Department of Juskice, " "United 
States Marshal," etc., should not be displayed on privately owned cars. 
Whenever a deputy is on duty in a court room his badge should be 
prominently displayed. | 
Commissions, badges, and identification cards shall be issued only 
to regularly appointed deputy marshals whose appointments have been 
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inches in size on a white background, Each photograph should contain 
the name of the employee on the reverse side. Upon receipt of the card 
by the employee it should be signed on the left-hand margin by the per- 
son to whom issued. 

Badges will also be issued by the Department upon proper requisi- 
tion on Form 785a. 

Tags or plates bearing the words "Department of Justice," "United 
States Marshal," etc., should not be displayed on privately owned cars. 

Misuse of identification cards or badges will be grounds for 
disciplinary action. 

Loss of property. -- The Department urges upon each marshal 
and deputy the importance of properly safeguarding badges and weapons. 
Unless extenuating circumstances are present in connection with the loss 
of badges and revolvers, the Department will find it necessary in each 
case to take appropriate disciplinary action that may lead to the direction 
of the dismissal of offending deputies. 

Under no circumstance should side arms be left in automobiles 
and extreme care should be taken at all times to avoid the loss of 
weapons. 

Loss or theft of nonconsumable Government property in custody 
of United States marshals must be reported promptly to the Department. 
Each report should be accompanied by an affidavit signed by the person 
in whose custody the property has been entrusted, which affidavit should 
show the date and time the loss occurred, as well as an explanation of 
the circumstances pertaining to the loss. 

Disposition on resignation. -- An outgoing marshal must turn over 


to his successor all Government property in his custody, and transmit 
a receipted inventory thereof to the Department. There should be 


specified in the inventory every article of nonconsumable or accountable 
property, with a full explanation as to the omission of any article there- 
tofore charged to the marshal. The make, model, and serial number of 
typewriting ma: 


[ Filed June 14, 1961] 
Plaintiff's Exhibit No. 23-J 
chines, computing machines, check protectors, revolvers, handcuffs, 
leg irons, etc., should be stated. 

It is the responsibility of the marshal to see that all returnable 
items issued to members of his staff are returned and that all obligations 


are liquidated before issuing the final salary check. 
Commissions, identification folders, badges, etc., issued to deputies 
and employees are considered as returnable property. Badges have 


pecuniary value and are charged to the marshal. 


August 19, 1946 


[ Filed June 14, 1961] 
Defendant's Exhibit No. 23-K 
PROPERTY OF GOVERNMENT 209.01 
Identification cards, tags and badges. -- United States marshals 
and their deputies are entitled to be furnished an identification card for 
identification in connection with official business. A written request 
should be submitted together with a photograph 1 1/2 x 1 1/2 inches in 
size on a white background. The photograph should contain the name of 
the employee on the reverse side. Upon receipt of the card by the em- 
ployee it should be signed on the left-hand margin by the person to whom 
issued. The accompanying receipt should also be signed and returned to 
the Department. 
Badges will also be issued by the Department upon popes requisition 
on Form 785a. 
Tags or plates bearing the words "Department of Justice," "United 
States Marshal," etc., should not be displayed on privately owned cars. 
Whenever a deputy is on duty in a court room his padge should be 
prominently displayed. 
Commissions, badges, and identification cards shall be issued only 
to regularly appointed deputy marshals whose appointments have been 
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authorized by the Department. The issuance of complimentary com- 
missions or courtesy cards to persons not serving in an official capacity 
is strictly prohibited. 

Misuse of identification cards or badges will be grounds for 
disciplinary action. 

Loss of property. -- The Department urges upon each marshal 
and deputy the importance of properly safeguarding badges and weapons. 
Unless extenuating circumstances are present in connection with the 


loss of badges and revolvers, the Department will find it necessary in 


each case to take appropriate disciplinary action that may lead to the 


direction of the dismissal of offending deputies. 
Under no circumstance should side arms be left in automobiles 
and extreme care should be taken at all times to avoid the loss of weapons. 
Loss or theft of nonconsumable Government property in custody 
of United States marshals must be reported promptly to the Department. 
Each report should be accompanied by an affidavit signed by the person 
in whose custody the property has been entrusted, which affidavit should 
show the date and time the loss occurred, as well as an explanation of 
the circumstances pertaining to the loss. 
July 10, 1954 


[ Filed June 14, 1961] 
Plaintiff's Exhibit No. 23-L 
PROPERTY OF GOVERNMENT 209.01 
Identification cards, tags and badges. -- United States marshals 
and their deputies are entitled to be furnished an identification card for 
identification in connection with official business. A written request 
should be submitted together with a photograph 1-1/2 x 1-1/2 inches 
in size on a white background. The photograph should contain the name 
of the employee on the reverse side. Upon receipt of the card by the 
employee it should be signed on the left-hand margin by the person to 
whom issued. The accompanying receipt should also be signed and 
returned to the Department. 
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Badges will also be issued by the Department upon proper requisi- 


ty b/s1 tion on Form 708e. Ze, Hp-r0 | 


* 


Identification cards and deputy marshal badges are not to be 
assigned to clerical assistants unless they have been a to act 
as deputy marshals as provided in Section 102. | 

Tags or plates bearing the words "Department of sastice, " "United 
States Marshal," etc., should not be displayed on privately owned cars, 

Whenever a deputy is on duty ina court room his badge should be 
prominently displayed. | 

Commissions, badges, and identification cards shall be issued only 
to regularly appointed deputy marshals whose appointments have been 
authorized by the Department. The issuance of complimentary commis- 
sions or courtesy cards to persons not serving in an official capacity is 
strictly prohibited. | 

Misuse of identification cards or badges will be grounds for 


| 
disciplinary action. ! 
Loss of property. -- The Department urges upon each marshal 
and deputy the importance of properly safeguarding badges land weapons. 
Unless extenuating circumstances are present in connection with the 
loss of badges and revolvers, the Department will find it necessary in 
each case to take appropriate disciplinary action that may lead to the 
direction of the dismissal of offending deputies. 
Under no circumstance should side arms be left in automobiles 
and extreme care should be taken at all times to avoid the loss of weapons. 
Loss or theft of nonconsumable Government property in custody of 
United States marshals must be reported promptly to the Department. 
Each report should be accompanied by an affidavit signed by the person 
in whose custody the property has been entrusted, which affidavit should 
show the date and time the loss occurred, as well as an explanation of 
the circumstances pertaining to the loss. 


August 21, 1956 


[Filed June 14, 1961] 
Plaintiff's Exhibit No. 24 
DEPARTMENT OF JUSTICE 
WASHINGTON 
July 2, 1956 
MEMO. NO, 199 


TO ALL UNITED STATES MARSHALS 
SUBJECT: Changes in Titles of Positions 

The titles of positions in United States Marshals' offices have 
been reviewed for compliance with the Classification Act of 1949 and 
applicable statutes governing the Marshals’ Service. For some time 
those serving in the office staffs have been referred to generally as 
Office Deputy Marshals. It has been established that in most cases 
the incumbents of such positions do not perform the duties of a deputy 


marshal, but are responsible only for the performance of disbursing, 


accounting, clerical, stenographic, typing or related office work. Con- 


sequently, the title of Office Deputy Marshal does not comply with the 
provisions of the Classification Act of 1949 which require that official 
class titles as developed and published by the Civil Service Commission 
shall be used for personnel, budget, and fiscal purposes. Therefore, 
the following changes and instructions are effective immediately. 
Changes in Title 

Positions in the office staffs (except Chief Deputy) will hereafter 
be entered on personnel actions and official records as Clerk, Stenographer, 
Typist, etc., according to the appropriate class title and will be known as 
clerical assistants. The title of Office Deputy Marshal will no longer be 
used. The only oath of office required of new appointees as clerical assist- 
ant will be SF61. This change in title does not in any way alter the method 
of filling the positions of clerical assistant which remain in the competi- 
tive service, subject to Civil Service Rules and Regulations. 

If it is necessary, either regularly or intermittently, to have a 
clerical assistant perform the duties of a deputy marshal in conjunction 
with his usual work, the Marshal may, in his discretion, deputize him 
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through the execution of the oath of office required of a deputy marshal 
(28 USC 543), such deputization to be continuous until revoked. While 

the oath (Form No. USM-10, Rev. 12- 7-55) should be filed in the Marshal's 
office and not forwarded to the Department, you should report such deputi- 
zations or revocations to this office, indicating the name of the clerical 
assistant and the effective date. 

"Deputy United States Marshal" will hereafter be the gffictal title 
used for those now known as Field Deputy Marshal. No other change is 
involved and appointments will continue under the same Schedule B 
specifications. 

The title of "Chief Deputy United States Marshal" iz remain in 
effect. 

Identification Cards and Badges 

Identification cards and deputy marshal badges are not to be 
assigned to or retained by clerical assistants unless they have been 
authorized to act as deputy marshals as provided above. Identification 
cards for persons not deputized should be recalled and forwarded to this 
office for cancellation. Likewise, deputy marshal badges should be with- 
drawn and if in excess of an adequate supply should be returned here 
with a letter of transmittal. | 

These changes and instructions will be incorporated later on in 
the United States Marshals' Manual. 


/s/ S. A. Andretta 


S. A. Andretta 
Administrative 
Assistant Attorney General 
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[Filed April 20, 1961] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Samuel Krawitz, 


Plaintiff, 
v. : : Civil Action No. 2044-60 


Dudley G. Skinker, 
United States Marshal, et al. 


Defendants. : 


MEMORANDUM OPINION 


Plaintiff Samuel Krawitz seeks judgment declaring that he was un- 
lawfully separated from his employment in the office of the United States 
Marshal for the District of Columbia. He asks for reinstatement as a 
Deputy United States Marshal, a position to which he alleges he was and 
is entitled. Defendants deny that plaintiff's classification was that of a 
Deputy United States Marshal and allege that plaintiff's separation was 
due to a valid reduction in force among clerks GS-301-4. 

On April 23, 1951, plaintiff was sworn in as an Office Deputy 
Marshal (clerk) GS-301-4. Plaintiff was sworn in as a Special Deputy 
Marshal July 11, 1956, after the Department of Justice had terminated 
the use of the classification, Office Deputy Marshal. The Department 
of Justice order ending this classification suggested that where it was 
found necessary to have clerical assistants "perform the duties of a dep- 
uty marshal," such special deputation was the appropriate method. The 
order noted that service as a special deputy was at the Marshal's discre- 
tion and would continue until revoked. 

On March 26, 1958, plaintiff's special deputation was revoked by 
the then Marshal, and plaintiff thereafter performed strictly clerical 
duties in the Marshal's office. Due to a reduction in force, plaintiff was 
separated from service on June 30, 1958, Plaintiff, who was at the 
bottom of the retention group for clerks GS-301-4, was the only clerk 
so separated. 
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During his service in the Marshal's office, the plaintiff was carried 
on the Civil Service register as a Clerk, Grade GS- 301-4, and it was in 
that classification that he was separated. All personnel actions in 
evidence regarding plaintiff during his time of service carried this 
classification. Plaintiff does not allege that he ever thought | his Civil 
Service register classification was otherwise. 7 

Much of plaintiff's evidence tends to prove that he fulfilled the 
duties of a deputy marshal, that he had the authority of a deputy marshal, 
and that he was bestowed with the indicia of a deputy marshal. This is 
true, and during the time that plaintiff was an Office Deputy Marshal or 
a Special Deputy, he was entitled to the title of Deputy Marshal but only 
to the extent that the term included in its definition an Office Deputy or 
a Special Deputy. Plaintiff does not claim, and there is not evidence to 
show, that he was ever a Field Deputy Marshal. Rather, plaintiff's own 
evidence shows the distinctions to be made among the several categories 
of deputy marshals and indicates that plaintiff knew he was not a Field 
Deputy Marshal. The functions he performed are consistent with the 
limited category of deputy marshal in which he served. | 

Plaintiff, therefore, has no claim to a position as a Field Deputy 
Marshal, nor to a position as an Office Deputy Marshal, since such 
classification no longer exists, nor to a position as a Special Deputy 
Marshal, since his deputation as such was subject to the Marshal's 
revocation. Plaintiff at the time of the reduction in force could claim 
only the rights of a Clerk, Grade GS-301-4. | 

Plaintiff further alleges that his separation was unlawful since it 
was the result of a reduction in force of only one person, i. Les, the plain- 
tiff. Since it is undisputed that the plaintiff had lowest retention rights 
for his group, this alone is insufficient to prove the separation was illegal. 

Plaintiff has pursued his administrative rights of appeal. The 
Civil Service Board of Appeals has sustained the action of the Marshal's 


office and has ruled the plaintiff was "properly reached for reduction in 


force action." | 
| 


The function of the Court in reviewing agency personnel actions 
is not to review the wisdom or good judgment of a department head 
exercising his discretion, but to determine if there has been substantial 
compliance with statutory procedure and regulations. Hargett v. 
Summerfield, 243 F. 2d 29; Hofflund v. Seaton, 265 F. 2d 363. The 
Court finds in this case tnat there has been substantial compliance with 
statutory procedure and regulations. 

The Court, accordingly, finds for the defendants in this action. 


/s/ Edward A. Tamm 
Judge 
Dated: April 20, 1961. 


ee 


[Filed April 26, 1961] 
ORDER 
Pursuant to the Court's Memorandum Opinion dated April 20, 
1961, filed in this cause, which will serve as findings of fact and conclu- 
sions of law, it is by the Court this 25th day of April, 1961, 
ORDERED that judgment on the merits be, and the same hereby 


is, entered for the defendants. 


/s/ Edward A, Tamm 
United States District Judge 


[Certificate of Service] 


ee ee ae ee 
[Filed May 19, 1961] 


It is this 19th Day of May, 1961, ordered that: 

James Z P. McShane, United States Marshal for the District of 
Columbia, is substituted as a party defendant for Dudley G. Skinker; 

John W. ‘Macy, Chairman, United States Civil Service Commission, 
is substituted as a party defendant for Roger W. Jones: 
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Robert F. Kennedy, Attorney General of the United States, is 
substituted as a party defendant for William P. Rogers. 


§ /s/ Luther W. Youngdahl, 


[Consent] 


[Filed May 19, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 19th day of May, 1961, that Plaintiff, 
Samuel Krawitz hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
25th day of April, 1961 in favor of Defendants (Dudley G. sinker, et al.) 
against said Samuel Krawitz. 


/s/ Eugene F. Mullin, Jr. 
Attorney for Samuel Krawitz, Plaintiff 


| Filed August 3, 1961] 


Deft.'s Exhibit 3 | 


(SEAL) 
UNITED STATES CIVIL SERVICE COMMISSION | 
Washington 25, D. C. IN REPLY REFER TO 
BAR:EPH:sbj 
Mr. Samuel Krawitz July 14, 1958 
5821 3rd Street N.E. 
Washington 11, D. C. 


Dear Mr. Krawitz: 

Further reference is made to your letter of June 19, 1958, in which 
you appeal from the June 16, 1958, decision of the Appeals Examining Of- 
fice. In that decision the Appeals Examining Office denied your appeal 
from the reduction-in-force action which, effective June 30, 1958, separated 
you from your employment in the Office of the U.S. Marshal, Washington, 
D.C. | 

As of May 22, 1958, when you were formally notified that you had 
been reached for reduction-in-force action, you had 15 retention credits 
and, being a non-veteran with career status, you stood in retention sub- 
group I-B. Your name was listed on the retention register for: Clerk, 
GS-$01-4, and was the lowest name on that register. | 

Since you were lowest on the retention register, when it was 
determined that your job was to be abolished, you were propery reached 
for reduction-in-force action. | 

In your letter of June 19 you state that "I am and anne have been 
a Deputy U.S. Marshal, since April 23, 1951..." Evenif this were to 
serve as basis for placing your position ina competitive level distinct 
from the competitive level represented by the retention register for 
Clerk, GS-301-4, and this is questionable, the placement of your position 
in a different competitive level would not materially alter the situation. 
This is true because there were no other GS-4 Deputy Marshals and your 
name would have been the only one on the retention register. Accordingly, 
with the abolishment of your position you would still have been reached 


i 


for reduction-in-force action. 
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In the CSC Form 508 which you submitted on May 26, 1958, you 
indicated that you would not accept a position below the GS-4 level. 


According to the information supplied the Commission by the Marshal, 


there are in the Marshal's office no GS-4 positions occupied by employees 
who are in retention sub-groups below I-B. This indicates that there are 
no positions to which you can claim reassignment under the Retention 
Preference Regulations and, accordingly, the agency's action to separate 
you appears to be in order. 


In considering your case the Board has considered your letters of 
appeal and also the information which you sent Chairman Ellsworth on 
March 19, 1958. None of these show any violation of the Retention 
Preference Regulations and, accordingly, the decision of the Appeals 
Examining Office is affirmed and the action of the Office of the U.S. 
Marshal is sustained. 


For the Commissioners: 


Sincerely yours, 


/s/ James W. McBee, Acting Chairman 
Board of Appeals and Review 


United States Court of Appeals 
For the 
District of Columbia Circuit 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where the applicable statute provides that 
employees in a Marshal's office are either Deputy 


Marshals or clerical assistants, may one who has been 


appointed as a Deputy Marshal and not as a clerical as- | 


sistant be removed in a reduction in force based on a 
reorganization which abolished a clerical position but 


not a Deputy Marshal position? 


2. Is it lawful for a Government Department to 
use the procedure of reduction in force to accomplish 
the firing of a single employee when there is work 


available for that employee to perform? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTES, REGULATIONS AND RULES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


I. Asa Deputy United States Marshal Appellant Could Not 
Lawfully be Removed as a Result of the anaes of a 
Clerical Position 


The Reduction in Force was ern in that it Affected 
Only the Appellant and there was Work Aveo for 
Appellant to Perform 


CONCLUSION 
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BRIEF FOR APPELLANT 


| 
| 
JURISDICTIONAL STATEMENT 

This is an appeal from an Order of the United States District Court 

for the District of Columbia of April 25, 1961, ordering that judgment on 

the merits be entered for appellees, defendants below. (J.A. 110.) Pre- 
| 

viously, on April 20, 1961, the District Court, per Tamm, J., had issued 
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a Memorandum Opinion finding for appellees. (J.A. 108-110) The com- 
plaint, filed in the District Court on June 30, 1960, showed that the amount 
in controversy exceeded the sum of three thousand dollars exclusive of 
interest and costs. (J.A. 1.) The complaint sought review of the action 

of appellees in discharging or removing appellant from his office or posi- 
tion (J.A. 1) and prayed that a judgment issue declaring that the removal 
of appellant from his office or position, or the abolition of his office or 
position, was unlawful and violative of appellant's rights and that appellees 
be ordered to restore appellant to his office or position. (J.A. 4-5.) The 
jurisdiction of the District Court was based upon the Act of February 27, 
1877, c. 69, § 2, 19 Stat. 253, D.C. Code, 1951, Title 11, Section 306, and 
upon the Act of April 1, 1942, c. 207, §4, 56 Stat. 192, D.C. Code, 1951, 
Title 11, Section 755, and upon Sections 2201 and 2202 of Title 28, United 
States Code. The jurisdiction of this Court to review the judgment below 
upon appeal is based upon Section 1291 of Title 28, United States Code. 


STATEMENT OF THE CASE 


On April 23, 1951, Appellant Samuel Krawitz was appointed to a 
position in the Office of the United States Marshal for the District of 
Columbia. (P's Ex. 4, J.A. 74.) On June 30, 1958, he was fired or 


removed from his employment pursuant to a reduction in force. (P's Exs. 


20 and 21, notin J.A.) The case turns on the question of whether the 
position or office which Mr. Krawitz held was that of a Deputy United 
States Marshal or whether it was a position of clerk or clerical assistant. 
It is not disputed that the reduction in force which effected Mr. Krawitz' 
removal occurred as the result of the abolition of a clerical position; 
there was no intention on the part of the United States Marshal or the 
Department of Justiceto abolisha Deputy Marshal position. (J.A. 67, 69.) 


Prior to obtaining employment in the United States Marshal's office 
Mr. Krawitz took and passed two Civil Service Commission examinations 
for the position of Deputy United States Marshal. (P's Ex. 1, J.A. 70; 
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P's Ex. 2, J.A. 71; P's Ex. 3, not inJ.A; J.A. 8.) After taking and 
passing these examinations (in 1949 and 1950 — J.A. 8), Mr. Krawitz ap- 
plied at the office of the United States Marshal for the District of Columbia 
for a position as Deputy United States Marshal. (J.A. 8-9.) Then, as now, 
Section 542 of Title 28, United States Code, provided that "The Attorney 
General may authorize any United States Marshal to appoint deputies and 
clerical assistants." Then, as now, the regulations of the Department 

of Justice governing appointments to positions in United States Marshals' 
offices were contained in the Marshal's Manual; and those regulations 
recognized the distinction between clerical assistants and Deputy United 
States Marshals. (P's Ex. 23, J.A. 88-105.) | 


At the time of Mr. Krawitz' appointment (April 23, 1951) Section 
102.01 of the Marshal's Manual provided as follows regarding the posi- 
tions in a Marshal's office (P's Ex. 23-B, J.A. 89): | 


"Choice of Positions and Duties. — Employees in a 
marshal's office may be deputy marshals or clerical as- 
sistants. 


"Deputy marshals are those employees who take the 
oaths prescribed by Section 16 of Title 5 and Section 543 
of Title 28 of the United States Code and for whose acts' 
the marshal is responsible on his bond. . . . 


"Clerical assistants take only the oath prescribed 
by Section 16 of Title 5 of the United States Code. .. -' 
They are office workers only and may be clerks, steno-~ 
graphers, bookkeepers, etc. They may, and perhaps | 
should, be bonded to the marshal, particularly if they — 
handle money. This is a matter which will be left to the 
marshal's discretion." 


Section 102.01 also provided at this time that there were four 
classes of Deputy Marshals, as follows (P's Ex. 23-C, J.A. 89-90): 


"Deputy marshals are divided into four classes: 


(1) Chief deputies in general supervise the de- 
tailed work of the office and are responsible forthe | 
preparation of the monthly accounts, etc., and assume | 
direct charge of the office in the absence of the marshal. 

| 
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(2) Field deputies devote the principal part of their 
time to the service of process, making arrests, attending 
court, conducting sales, levying on property, transporting 
prisoners, and acting as bailiffs. 


(3) Office deputies devote the principal part of 
their time to the work of the office, such as filing papers, 
making records and reports, waiting on the public, handling 
accounts and fiscal matters, typing and stenographic work 
and serving process or engaging in other field activities 
when occasion requires. 


(4) Special deputies are those whose appointments 

carry no compensation in addition to that received in con- 

nection with some other Federal position. The duties of 

this position are similar to those of a field deputy.” 

The above-quoted regulations remained substantially in effect 
through successive changes in the Marshal's Manual until August 21, 1956, 
when Section 102.01 was amended to provide that ''Positions in the 
marshal's office are divided into five classes: . . . ." The five classes 
were then listed as: Chief deputies, Regular deputies, clerical assistants, 
special deputies and Temporary deputies in Lieu of Bailiff. (P's Ex. 3-G, 
J.A. 98-100.) This change was brought about as a result of Department 
of Justice Memo. No. 199 which purported to abolish the title of "Office 
Deputy Marshal" and which provided that "Deputy United States Marshal" 
will hereafter be the official title used for those now known as Field 
Deputy Marshal." (P’s Ex. 24, J.A. 106-07; J.A. 54.) It is clear, how- 
ever, that the term "clerical assistant" was in use both before and after 
the issuance of Memo. No. 199 (J.A. 54-55.) Indeed, both the term 
"clerical assistant" and the distinction between clerical assistants and 
Deputy United States Marshals are based upon the statutory provisions 
of 28 U.S.C. $542. (J.A. 53.) 


Before Mr. Krawitz was appointed he filed with the United States 
Marshal for the District of Columbia a completed form entitled "Applica- 
tion for Employment." The printed portion of the form provided, in 


pertinent part, as follows: "I hereby make application for appointment 
office] 
field ] 


to the position of 


Deputy Marshal, and for your use in this 
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connection submit the following information: . .. ." (P's Ex. 22, J.A. 87; 
J.A. 61-62.) The official form (called "Notification of Personnel Action") 
effecting his appointment on April 23, 1951, described his position as 
follows (the underlined words being printed on the form, the others hav- 
ing been typed in) (P's Ex. 4, J.A. 74; J.A. 9): i 
"Position Title Office Deputy Marshal 
(Clerk) 


Service Grade GS-301-4 
Salary $3275 


Organizational Office U.S. Marshal, 
Designations District of Columbia 


Headquarters Washington, D. C." 


On the day of his appointment Mr. Krawitz executed an oath of of- 


fice on a form entitled "Deputy U.S. Marshal's Oath of Office". (P's Ex. 
| 

5, J.A. 75; J.A, 9.) The final clause of the printed form was as follows 

(P's Ex. 5, J.A. 75): ". . . that I will well and faithfully discharge the 


duties of the office of Deputy Marshal - 
(field, special, office chi ef) 
upon which I am about to enter: 
(stenogra pher, =clerk, -bookReeper, etc.) } 
. . The printed instructions on the reverse side of the oath form 


provided, in pertinent part, as follows (P's Ex. 5, J.A. 76): 


| 
"The word, ‘field,’ 'special,' ‘office’ or ‘chief' as 
the case may be, should be filled in before the words — 
"Deputy Marshal’ in the body of the oath. If the deputy | 
performs office duties, the additional designation of 
‘stenographer,’ ‘clerk,’ "bookkeeper' or other descrip- 
tive term indicating the principal duties of the office 
deputy, shall be inserted in the space therefor following 
the words "Deputy Marshal.’ Such office deputy will 
thereafter be referred to as, for example, ‘office deputy 
marshal-stenographer.' " 


In Mr. Krawitz' case the word "OFFICE" was typed in the first blank 

and the word "(Clerk)" in the second. (P's Ex. 5, J.A. 75.) This oath as 
administered to Mr. Krawitz was intended to be, and was, a combination 
of the oath prescribed in 5 U.S.C. $16 for all Federal employees and the 
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oath prescribed in 28 U.S.C. §542 exclusively for United States Marshals 
and Deputy United States Marshals. (J.A. 54.) : 


On the day of his appointment Mr. Krawitz was issued a Deputy 
Marshal's badge (P's Ex. 6, not in J.A.), and shortly thereafter he was 
issued a Department of Justice identification card which stated that "This 
is to certify that: SAMUEL KRAWITZ whose signature and photograph 
appear hereon, is a duly appointed DEPUTY UNITED STATES MARSHAL 
of the District of Columbia.” (P's Ex. 7, J.A, 76; J.A, 10.) He was also 
issued a blackjack, handcuffs and a handcuff key, and, later, a .38 caliber 
pistol and ammunition. (J,A. 10-11.) He was also issued an automobile 
identification card reading in prominent letters "Deputy U.S. Marshal, Of- 
ficial Business." (P’s Ex. 10, J.A. 77, J.A. 13.) Mr. Krawitz testified 
that "I had that card attached in my car on the sun visor and when I served 
writs or court papers in the field and I had to park in some convenient 
location in order to serve these papers and for other official business, I 
put the sun visor down and that was exposed to whoever might be concerned." 
(J.A, 18.) He was also permitted by his superiors, including the United 
States Marshal, to purchase and affix to his car a metal emblem in the ; 
shape of a star identifying him as a Deputy United States Marshal. (P's Ex. 
14, not in J.A.; J.A. 16-17.) 


Mr. Krawitz was also required to obtain, at his own expense, a 
Deputy Marshal Bond. (P's Ex. 9-A, J.A. 77; J.A. 12.) He obtained, and 
paid for, such a bond each year of his service. (P's Exs. 9-A through 9-F; 
only Ex. 9-A in J.A., at J.A. 77.) Also, during each year of his employ- 
ment he received a performance rating, which was always satisfactory. 
(P's Exs. 15-A through 15-F and Tr. 44, not in J.A.) For the first five 
years the performance rating form stated his title as "Office Deputy 
Marshal" (P's Exs. 15-B through 15-F, not in J.A.); the last such form, 
for the period ending March 31, 1957, gave his title as "Marshal Clerk." 
(P's Ex. 15-A, J.A. 81; see also Tr. 44, not in J.A.) 


ee 

t The testimony at J.A. 54 refers to the oath form as Form No. 10. P's Ex. 5 
as reprinted at J.A. 75 does not indicate that it is Form No. 10. This is indicated, 
however, on the exhibit itself. 
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The first task to which Mr. Krawitz was assigned after his employ- 
ment was to guard the door of a District Court courtroom while a jury 
was being charged. (J.A. 11.) Thereafter, he spent about half of his time 
working in the Marshal's office and about half of his time in courtroom 
duty and in field work, serving subpoenas, summonses and other papers 
customarily served by a Deputy Marshal. (J.A. 23, 24.) He served writs 
and papers issuing out of the District Court, Municipal Court, Juvenile 
Court and the Mental Health Commission. He served jury summonses. 
He served summonses on persons called to Grand Jury duty. (. A. 13, 30.) 
At one time during his service he was sworn in as a Grand Jury Bailiff 
for a one-year term. (J.A. 13-14, 31.) He served papers in the United 
States Attorney's office; he also served attachment and garnishment 
papers and replevin papers. (J.A. 20.) He served summonses and com- 
plaints in civil actions on the United States Attorney. (J.A. 23. ) He 
escorted and guarded prisoners between the District Jail and District 
Court and Municipal Court. (J.A. 17 .) He also guarded prisoners in the 
cellblocks of District Court and Municipal Court. (J.A. 23.) He made 
arrests and accompanied other employees of the Marshal's office and 
members of the Metropolitan Police Department on raids. (J. A 23, 41) 
On several occasions he guarded and escorted prisoners being transported 
from the District of Columbia to Federal institutions in other’ parts of the 
country. (J.A. 17-18.) While performing these duties — serving papers, 
guarding courtrooms, guarding prisoners — he at all times wore his 
Deputy Marshal's badge. (J.A. 18.) Throughout his employment Mr. 
Krawitz was an active member, and an officer, of the private organization 
of Deputy Marshals known as the National Association of Deputy U.S. 
Marshals. (J.A. 24.) : 

The District Court took judicial notice of the following items in its 


records: 


Civil Action No. 3302-54 return of service of subpoenas 
executed by Samuel Krawitz 


Criminal No. 175-57 return of service of subpoenas 
executed by Samuel Krawitz 


Civil Action No. 2902-50 return of service of subpoena, 
executed by Samuel Krawitz 


Civil Action No. 3302-52 return of service of subpoena, 
executed by Samuel Krawitz 


Civil Action No. 1857-54 return of service of a summons 
and complaint (reading "not to 
be found in my district") executed 
by Samuel Krawitz 


Civil Action No return of service of a Temporary 
Restraining Order on the United 
States attorney executed by 
Samuel Krawitz 
In December of 1957 Mr. Krawitz prepared a job description (in- 
troduced into evidence by Appellees) in which he stated, among other 
things, "I serve all types of processes, mainly criminal, subpoena, sum- 
mons, capital lists in the Marshal's Office, in the District Attorney's Of- 
fice and throughout the Court House.” (D's Ex. 2, not in J.A.; quoted at 
J.A. 37.) The job description also referred to his performance of court- 
room duties, serving papers in the field, and guarding prisoners. (J.A. 38) 
The job description also referred to clerical duties (D's Ex. 2, not in J.A.), 
and it is not denied that Mr. Krawitz did perform clerical duties. (J.A. 38) 
His testimony, however, was that about half of his time was spent in 
clerical duties and the remainder in courtroom and field duties. (J.A. 23, 
34.) Mr. Elmer B. Hammond, Assistant Chief Deputy Marshal during 
Mr. Krawitz' employment (J.A. 43), testified that Mr. Krawitz did serve 


papers and guard courtrooms as he was needed. (J.A. 44.) Mr. Hammond's 


testimony also established that on occasion persons with the title of Office 
Deputy Marshal performed such duties as guarding prisoners, serving 
process, and guarding courtrooms, while persons with the title of Field 
Deputy Marshal on occasion did clerical work. (J.A. 43.) In fact, persons 
with the title of Office Deputy Marshal were promoted to positions with 
the title of Field Deputy Marshal, and persons with the title of Field 
Deputy Marshal were promoted to positions with the title of Office Deputy 
Marshal. (J.A. 43-44.) Mr. Hammond himself at one time held the title 
of Office Deputy Marshal and performed field work while he held that title. 
(J.A. 44.) 
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When Mr. Krawitz worked in the field serving papers he used his 
own car (with a card and emblem identifying him as a Deputy Marshal on 
official business — P’s Ex. 10, J.A. 77; J. A. 13) and received extra com- 
pensation based upon his mileage. (J.A. 14.) To obtain this extra com- 
pensation he would file a form entitled ee States Marshal, Statement 
of Travel." (P’s Ex. 11, J.A. 78; J.A. 14.)? 


The District Court rejected as irrelevant Plaintiff's Exhibits 13-A 
and 13-B for identification. (J.A. 79-80; J.A. 16.) Plaintiff's Exhibit 
13-A for identification is a claim filed by Mr. Krawitz with the General 
Accounting Office reading as follows (J.A. 79): 

"Following the example of other Deputy United States 

Marshals of the Marshal's Office in Washington, D.C., 

I submit herewith to the Claims Department of the 

General Accounting Office a list of accumulated com- 

pensatory time I have worked in the Marshal's Office 

up to the end of December, 1952." 

Attached to the claim was a list of 21 dates (all of them saturdays) on 
which Mr. Krawitz had worked a total of 99 hours. (J.A. 79.) ‘The claim 

as allowed by the General Accounting Office on February 24, 1954, ina 
letter referring to "the claim filed by you as a United States Marshal. easter 
(P's Ex. 13-B for iden., J.A. 80.) : 


On July 11, 1956, Mr. Krawitz was administered another oath of of- 
fice purporting to swear him in as a Special Deputy Marshal. (P's Ex. 16, 
J.A. 82; J.A. 24.) Mr. Krawitz testified that he and several others were 
called into the Marshal's office on July 11, 1956, and told by Marshal Beall 
"I am going to give you five minutes to decide whether you want to take 
this oath." (J.A. 39.) Marshal Beall gave no explanation at the time (J.A. 
39), but it is apparent that his actions were intended to be responsive to 
Department of Justice Memo No. 199, which had been issued a few days 
before and which purported to abolish thetitle of Office Deputy Marshal. 


a eet 
2 the words "United States Marshal" do not appear on P's Ex. 11 ue reprinted 
at J.A. 78. They do appear on the exhibits themselves, P's Exs. 1-A reas 11-N 
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(J.A, 106-07.) Mr. Beall testified below that ‘with the change of clas- 
sification [presumably referring to Memo. No. 199], all clerical assistants 
at that time were sworn in as special deputies." (J.A. 55.) Mr. Beall was 
asked by counsel for Defendants, "Was Mr. Krawitz one of these clerical 
assistants that was sworn in as Special Deputy?" He replied, ''Yes, he 
was." (J.A, 55.) 


For about a six-month period at the end of 1957 and the beginning 
of 1958 Mr. Krawitz was assigned to courtroom duties in Municipal Court. 
He described his duties during that period as follows (J.A. 21): 


"J was Deputy in a courtroom. My responsibility was 
to escort the Judge to the courtroom in the morning; take 
care of the courtroom during the day while the Judge was 
on the bench; escort the Judge to his chambers on recess 
and also for lunch periods; and, if there was a jury case, 
it was my responsibility to take the jury to the jury room 
and guard the jury and also bring the jury back after they 
had deliberated. If there were any prisoners before the 
Judge and they had to be arrested, it was my responsibility 
to arrest these defendants after they had been — after the 
Judge had told me to arrest them; and I would escort the 
prisoner to the cellblock." 


In about February of 1958 Mr. Krawitz was called into the Marshal's 
office and told to turn in his badge. He asked if his work had been unsatis- 
factory, and he was told that it had not been. He asked if he had done any- 
thing wrong, and he was told that he had not. He asked if anyone else 
had been asked to turn in his badge, and he was told "Not at this time.” 


(J.A, 25.) The incident made Mr. Krawitz ill, and he was on sick leave 


for the next four or five weeks. (J.A. 25.) On March 26, 1958, a day or 
so after he returned to duty, he had an interview (which has been reduced 
to writing) with Mr. Charles Ward, Chief Deputy Marshal. (P's Ex. 17, 
J.A. 84-85.) Mr. Ward stated: "Mr. Krawitz we have work for you but 
first I have been directed by the U. S. Marshal to ask that you turn in 
your Special Deputy badge and special identification card and any equip- 
ment, such as handcuffs, blackjacks, etc., that may have been issued to 
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." (P's Ex. 17, J.A. 84.) Although Mr. Krawitz had no choice except 
to en (see P's Ex. 18, J.A. 85), he nevertheless protested. | Among 
| 
other things he stated to Mr. Ward that (P's Ex. 17, J.A. 84): 


"My badge is not a special Deputy badge. It is a Deputy 
United States Marshal's badge and my identification card 
is not a special identification card. It is a Deputy United 
States Marshal's identification card and the badge and 
identification card, handcuffs, and blackjack were issued’ 
to me when I was sworn in and took my oath as a Benue 
United States Marshal on April 23, 1951." 


He also asked that he be represented by counsel and that "my Lae and 


privileges as a Deputy United States Marshal be protected. . yt (P's Ex. 
17, J.A. 85.) 


That same day, March 26, 1958, Mr. Krawitz received a, letter from 
Mr. Beall (signed by Mr. Ward for Mr. Beall) informing him that "Marshal 
Beall, this date, has terminated your services as a Special Deputy United 
States Marshal. . ." The letter also stated, ‘Your next assignment, as 
a clerk, will consist of working on the criminal files as directed by the 
Chief Deputy Marshal." (P's Ex. 19, J. A. 86.) From that date until his 
separation on June 30, 1958, Mr. Krawitz was assigned to clerical duties 
exclusively. (J.A. 24, 26.) i 

Approximately two months later, on May 22, 1958, Mr. Krawitz was 
handed a letter from Marshal Beall stating that "your position is to be 
abolished.” The letter identified that position as "the position of Clerk, 
GS-301-4", and it gave the title to that position as "Title: Clerk." (P's 
Ex. 20, J.A. 86-A; J.A. 26.) This letter constituted notice that it was 
proposed to remove Mr. Krawitz effective June 30, 1958, pursuant toa 
reduction in force occasioned by a reorganization in the Marshal's office. 
(P's Ex. 20, J.A. 86-A.) Marshal Beall, testifying below, conceded that 
the only person removed as a result of this reduction in force was Mr. 
Krawitz. (J.A. 59.) The reduction in force was initiated by Marshal Beall. 
(J.A. 64, 67.) As Marshal Beall testified, "It was requested by me." (J.A. 
60.) Mr. Charles M. Odell, Chief of the Placement Section, Personnel 
Office, Administrative Division, Department of Justice, explained that 
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"It is entirely within administrative discretion [ in this case, Marshal 


Beall's discretion — J.A. 67] as to whether a reduction in force is needed 
or required". (J.A. 64.) However, as further explained by Mr. Odell, 
once a reduction in force is decided upon and the need for it established, 
it must be accomplished procedurally in accordance with Civil Service 
Commission regulations. (J.A. 64.) Mr. Odell also agreed that a person 
who is familiar with reduction in force procedures and who knows the 
name, grade, length of service, time in grade and veterans' preference 
status of each employee in a particular area of employment can tell from 
that information who will be removed in any particular reduction in force. 
(J.A. 67-68.) 


Marshal Beall's decision (the step initiating the reduction in force 
procedure) was to abolish a clerical position. (J.A. 67.) It was not in- 
tended that a position of Deputy Marshal be abolished. (J.A. 69.) In fact, 
other persons were hired as Deputy Marshals within three months of Mr. 
Krawitz’ removal. (J.A. 59.) 


Mr. George W. Sargent, Chief of Personnel Operations of the Per- 
sonnel Office in the Department of Justice (J.A. 46), testified that the 
designator '"GS-301" was the class title for clerical positions throughout 
the Federal Civil Service (J.A. 49, 51), while the term "Office Deputy 
Marshal" was an organizational title. (J.A. 49, 51.) According to Mr. 
Sargent, Department of Justice Memo No, 199 (P's Ex. 24, J.A. 106-07) 
discontinued the use of "Field Deputy Marshal" and "Office Deputy Mar- 
shal” as organizational titles. (J.A. 50, 51.) However, Mr. Sargent agreed 
that 28 U.S.C. §542 provided for two classes of persons to be appointed to 
positions in Marshal's offices, that is, Deputy Marshals and clerical 
assistants. (J.A. 53.) He further agreed that the Marshal's Manual also 
provided for these same two classes of appointments (J.A. 53), and that 
the category of "clerical assistant" and the category of ''Deputy Marshal" 
were both in existence at the time of Mr. Krawitz’ appointment on April 
23, 1951. (J.A. 54-55.) He further agreed that the oath administered to 
Mr. Krawitz on April 23, 1951, was a combination of the oath required of 
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all Federal employees and the special oath required of Deputy Marshals. 
(J.A. 54.) Mr. Sargent testified that the purpose of administering 

another oath to Mr. Krawitz on July 11, 1956 (P's Ex. 16, J.A. 82-83) 

was to make him a Special Deputy Marshal (J.A. 54); but Mr. Sargent 
agreed that the category of Special Deputy Marshal was not a new cate- 
gory but was, rather, a category which was in existence on April 23, 1951, 
when Mr. Krawitz was first sworn in. (J.A. 54.) At that time, ‘of course, 
Mr. Krawitz was not sworn in as a Special Deputy Marshal but as an Office 


Deputy Marshal. (P's Ex. 5, J.A. 75-76.) 


Mr. Krawitz was removed on June 30, 1958. He has exhausted the 


administrative remedies available to him at the Civil Service Commission. 
| 


(J.A. 26.) : 


STATUTES, REGULATIONS AND RULES INVOLVED | 


Title 28, United States Code: 


Section 542: "The Attorney General may authorize 
any United States Marshal to appoint deputies and clerical 
assistants. Deputy Marshals shall be subject to removal 
by the marshal pursuant to civil-service regulations.” | 
(Act of June 25, 1948, c. 696, 62 Stat. 911.) 


Section 543: "Each United States Marshal and deputy 
marshal before assuming the duties of his office shall take 
the following oath or affirmation: ‘I, 

, do solemnly swear (or affirm) that I 
Will faithfully execute all lawful precepts directed to the 

under the authority of the United States, 
make true returns, take only lawful fees, and in all things 
well and truly, and without malice or partiality, perform 
the duties of the office of 
during my continuance in office. So help me God’. (Act 
of June 25, 1948, c. 646, 62 Stat. 911.) 


Title 5, United States Code: ! 


Section 16. Oath of office: "The oath to be taken by 
any person elected or appointed to any office of honor or 
profit either in the civil, military, or naval service, except 
the President of the United States shall be as follows: "I, 


A B, do solemnly swear (or affirm) that I will support and 
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defend the Constitution of the United States against all 
enemies, foreign and domestic; that I will bear true faith 
and allegiance to the same; that I take this obligation freely, 
without any mental reservation or purpose of evasion; and 
that I will well and faithfully discharge the duties of the of- 
fice on which Iam about to enter. So help me God.' This 
section shall not affect the oaths prescribed by existing 
statutes in relation to the performance of duties in special 
or particular subordinate offices and employments. The 
provisions of this section shall in no manner affect any 
right, duty, claim, obligation, or penalty existing or in- 
curred on or before May 13, 1884; and all and every such 
right, duty, claim, obligation, and penalty shall be heard, tried 
and deter mined, and effect shall be giventhereto, in the same 
manner as if this section had not been passed.":(R.S. §§1756, 
1757; Act of May 13, 1884, c. 46 §$2, 3, 23 Stat. 22.) 


Section 861: "In any reduction in personnel in any 
civilian service of any Federal agency, competing em- 
ployees shall be released in accordance with Civil Service 
Commission regulations . . ." (Act of June 27, 1944, 

c. 287, §12, 58 Stat. 390.) 


Federal Rules of Civil Procedure: 


Rule 4(c): "Service of all process shall be made by 
a United States marshal, by his deputy, or by some person 
specially appointed by the court for that purpose except 
that a subpena may be served as provided in Rule 45. 
Special appointments to serve process shall be made freely 
when substantial savings in travel fees will resul! ae 


District of Columbia Municipal Court Rules: 

Rule 4(a): "A prepared summons, with copies for 
each defendant named in the complaint, shall be filed with 
the Clerk at the time the complaint is filed. If alias, or 
separate, or additional process are required, a prepared 
summons shall also be filed with the clerk. The clerk shall 
deliver al] summons for service to the Marshal.” 


District of Columbia Juvenile Court Rules: 


Rule 9B: ''The Deputy United States Marshal makes 
returns of service with a report to the Clerk's Office within 
one week from the date that the process is issued by the 
Clerk of the Court.” 
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The provisions of the Marshal's Manual, published by the  Denatt- 
ment of Justice, are also involved; but these regulatory provisions, 
which are in evidence as Plaintiff's Exhibit 23 (J.A. 88-104), are more 
conveniently quoted in the body of the brief. | 


STATEMENT OF POINTS 


1. The District Court erred in refusing to find that appellant at 
all times on and after April 23, 1951, held the statutory office or position 
of Deputy United States Marshal; ! 


2. The District Court erred in refusing to find that the Marshal's 
oath taken by appellant entitled him to the position and title of Deputy 
United States Marshal; 


3. The District Court erred in refusing to find that the york done 
by appellant in the performance of his duties entitled him to the position 
and title of Deputy United States Marshal, and included work that could 
be performed only by a Deputy United States Marshal; 


4. The District Court erred in refusing to find that the fact that 
appellant was issued the paraphernalia of a Deputy United States Marshal, 
which according to the Marshal's Manual is to be issued only to regularly 
appointed deputy marshals, entitled the appellant to the position and title 
of Deputy United States Marshal; 


5. The District Court erred in not finding that the one- man reduc- 
tion in force, effected in the office of the United States Marshal for the 
District of Columbia, was actually a wrongful device to remove appellant 


from his job; 


6. The District Court erred in refusing to find that appellant, who 


was appointed to the position of Deputy United States Marshal, could not 
be removed from that position by a personnel action which purported only 
to abolish a position of clerk; 
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7. The District Court erred in finding that the mere fact that 
appellant's personnel actions carried the personnel designation usually 


accorded to clerical personnel relegated appellant to the position of clerk; 


8. The District Court erred (a) in finding that appellant did not 
claim that his Civil Service register classification was other than that 
of a clerk, Grade GS-301-4; (b) in failing to find that Field Deputy Mar- 
shals and Office Deputy Marshals were both Deputy United States Marshals; 
(c) in finding that appellant served in only a "limited category of deputy 
marshal”; (d) in finding that appellant, at the time of his reduction in 
force, could claim only the rights of a Clerk, Grade GS-301-4; (e) in hold- 
ing that the District Court's function was only to determine if there had 
been substantial compliance with statutory procedure and regulations; 


9. The District Court erred in refusing to admit into evidence, and 
to consider, appellant's Exhibits 13-A and 13-B for identification consti- 
tuting action by the General Accounting Office on a claim by appellant for 
pay as a Deputy United States Marshal. 


10. The District Court erred in a failing to find and declare that 
appellant was, and is, a Deputy United States Marshal; that the position 
of Deputy United States Marshal which he occupied has not been abolished; 


that he has not been lawfully removed from that position; that the reduction 


in force which purported to remove him was unlawful and invalid; that he 
is entitled to be restored to the position from which he was purportedly 
removed; and that appellees, and each and every one of them, and their 
successors in office, should be ordered to do all things necessary to 


restore appellant to his position. 
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SUMMARY OF ARGUMENT 


The issue is whether one hired as a Deputy Marshal may ; oe fired 


as a clerk, with no intervening change in his status. The office or position 
of Deputy Marshal is created by statute. Section 542 of Title 28, United 
States Code, provides that employees in a United States Marshal's office 
will be either Deputy Marshals or clerical assistants. Appellant Samuel 
Krawitz was appointed to a position in the Marshal's office in the District 
of Columbia on April 23, 1951. His position was described as that of 
"Office Deputy Marshal (Clerk)". The provisions of the Mars shal's Manual, 


which contains the Department of Justice Regulations governing Marshal's 
offices and the appointment of employees of such offices, included the posi- 
tion of "Office Deputy Marshal (Clerk)" in the category of Deputy Marshals 


rather than in the category of clerical assistants. 


Moreover, Appellant was administered the special oath prescribed 
by statute for Marshals and Deputy Marshals. The Marshal's: “Manual 
provided that this oath was to be administered to Deputy Marshals and 


was not to be administered to clerical assistants. 


Following his appointment, and until March 26, 1958, Appellant 
performed the duties of a Deputy United States Marshal. He was issued 
a Deputy. Marshal's badge and identification card. He was issued the 
other paraphernalia of a Deputy Marshal, including handcuffs, a black- 
jack, a pistol and ammunition. He served as a Deputy Marshal in court- 
rooms of the District Court and Municipal Court. He served as a Grand 
Jury Bailiff. He escorted and guarded prisoners. He made arrests. He 
worked in the field serving various court papers, including summonses 
and complaints in civil actions, which may lawfully be served only by 
Marshals, Deputy Marshals and specially-appointed process | servers. 

He also performed certain clerical duties, but the performance of such 
duties was not inconsistent with his status as a Deputy Marshal. 


18 


In July of 1956, Appellant was required to take another oath, pur- 
porting to make hima Special Deputy Marshal. This oath was administered 
to him because of the provisions of a Department of Justice Memorandum 
purporting to abolish the title of Office Deputy Marshal. However, this 
memorandum had no effect on Appellant's status because Appellant had 
previously been appointed a Deputy Marshal and could (under 28 U.S.C. 
§543) be removed from that office or position only pursuant to Civil 


Service regulations. No effort has ever been made to remove Appellant 


from the position of Deputy Marshal. 


On March 26, 1958, Appellant was required to turn in his Deputy 
Marshal paraphernalia and was informed that his position was that of 
clerk. Thereafter, he was assigned to clerical duties only. On June 30, 
1958, he was removed from the payroll in an action abolishing a position 
of clerk. Such action did not abolish any position of Deputy Marshal and 
did not purport to do so. Since Appellant was at the time a Deputy Mar- 
shal, it follows that the attempt to remove him as a clerk was unlawful 
and ineffective. It was contrary to proper procedure and was based upon 


a misconstruction of governing legislation. 


The reduction in force pursuant to which Appellant was fired was 
unlawful and ineffective even if Appellant was not a Deputy Marshal. The 
reduction in force affected the job of only one person — Appellant Samuel 
Krawitz. It is clear from the facts that the reduction in force was manipu- 
lated to effect Appellant's removal at a time when there was work available 
for him in the Marshal's office. 
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ARGUMENT 


1. AS A DEPUTY UNITED STATES MARSHAL APPELLANT COULD 
NOT LAWFULLY BE REMOVED AS A RESULT OF THE ABOLI- | 
TION OF A CLERICAL POSITION. 


The reduction in force by means of which Appellant's removal was 


effected was not intended to, and did not, abolish any position of Deputy 


United States Marshal. The sole purpose of the "reorganization" on 
which the reduction in force was based was to abolish a clerical position. 
The issue, therefore, is whether the position which Appellant occupied 
was a clerical position or whether it was a Deputy Marshal's position. 


The office or position of Deputy United States Marshal, unlike 
nearly every other position in the Federal Civil Service, has a specific 
statutory basis. It is expressly provided for in Section 542 of Title 28 
of the United States Code. The statute provides for two separate and 
distinct categories of employees in Marshal's offices: Deputy Marshals 
and clerical assistants. The same provision was, and is, contained in 
the Department of Justice's Marshal's Manual. Moreover, at the time 
of Appellant's appointment, on April 23, 1951, the Marshal's Manual 
defined precisely the difference between "Deputy Marshals" and "clerical 
assistants."" Deputy Marshals were defined as those employees who took 
the oath prescribed by Section 543 of Title 28, United States Code, as well 
as the usual Federal employee oath prescribed by Section 16 of Title 5, 
United States Code. Clerical assistants, on the other hand, were defined 
as those employees who took only the latter oath. (J.A. 89.) Mr. Krawitz 
took both oaths, a circumstance which makes it indisputably clear that at 
the time of his appointment he was regarded as, and was, a Deputy Mar- 
shal rather than a clerical assistant. The only alternative to this con- 
clusion is that the Department of Justice violated its own regulations 


when Mr. Krawitz was appointed and sworn in. 


The exact title of the position to which Mr. Krawitz was appointed 
on April 23, 1951, was "Office Deputy Marshal (Clerk)" (J.A: 74.) This 
| 
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title is perhaps ambiguous in that it contains both the words "Deputy 
Marshal" and the word "Clerk". The ambiguity (if, indeed, it is an am~- 
biguity) is resolved by the Marshal's Manual and by the departmental 


form on which Appellant executed his oath of office. The Marshal's 


Manual at the time of Mr. Krawitz' appointment expressly provided 
that Office Deputy Marshals were Deputy Marshals. (J.A. 89-90.) 
There were, in fact, four classes of Deputy Marshals: Chief Deputies, 
Field Deputies, Office Deputies, and Special Deputies. (J.A. 89-90.) 
Mr. Krawitz, definitely and indisputably, was included in one of those 
classes and was, therefore, a Deputy Marshal rather than a clerical 
assistant. This is made even more definite by the oath of office form 
which Mr. Krawitz executed. (J.A. 75-76.) Not only did it embody the 
statutory oath prescribed exclusively for Marshals and Deputy Marshals, 
put it also referred to the position of Office Deputy Marshal (Clerk) as 
a Deputy Marshal position. (J.A. 76.) 


Further proof that Mr. Krawitz was a Deputy Marshal and not a 
clerical assistant is found in the fact that Mr. Krawitz was issued the 
badge and credentials of a Deputy Marshal. His Department of Justice 
identification card recited to all the world that "SAMUEL KRAWITZ.. . 
is a duly appointed DEPUTY UNITED STATES MARSHAL." (J.A. 76.) 

He was also issued an automobile display card identifying him as a 
Deputy Marshal on official business. (J.A. 77.) He was also required 
to obtain, and to pay for personally, a Deputy Marshal bond. (J.A. 77 -) 
Also, he was issued the other paraphernalia customarily issued to Deputy 
Marshals - handcuffs, a blackjack, a pistol and ammunition. Also, he 
performed the duties of a Deputy Marshal, including some duties that 
may be lawfully performed only by a Marshal or a Deputy Marshal. He 
functioned as a Deputy Marshal in courtrooms of the District Court and 
Municipal Court. He made arrests and guarded and escorted prisoners. 
He served court papers, including summonses and complaints in civil 
actions. This last item is particularly important, because Rule 4(c) of 
the Federal Rules of Civil Procedure provides that service of process 


may be made only by a Marshal, a Deputy Marshal, or a person specially 
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appointed for that purpose. Service of process of the Municipal Court 
and the Juvenile Court must also be made by a Marshal or Deputy Mar- 
shal under the rules of those courts. (D.C. Mun. Ct. Rule 4(a); D.C. Juv. 
Ct. Rule 9B.) | 


| 

The fact that Mr. Krawitz also had clerical duties is unimportant. 
The Marshal's Manual provided for a class of Deputy Marshals who were 
supposed to perform clerical duties. It did not, however, provide that 
those employees were to be clerical assistants rather than Deputy Mar- 
shals. Quite to the contrary, it specifically included the class of "Office 
deputies" as one of the four classes of Deputy Marshals. (J.A.: 90. ) The 
facts that the numerals "301" appear in the document appointing Mr. 
Krawitz and that those numerals indicate a clerical position are, there- 
fore, of no significance. The fact of the matter is that the performance 
of clerical duties is not inconsistent with the status of Deputy Marshal. 
The testimony established that all Deputy Marshals, whether they were 


designated as "Field deputies" or "Office deputies", had clerical duties 


to perform. 


The opinion of the Court below attributes significance to the fact 
that Appellant did not have the title of Field Deputy Marshal and that the 
title he did have (Office Deputy Marshal) no longer existed when Appellant 
was removed. (Presumably, this refers to the promulgation of Memorandum 
No, 199 on July 2, 1956.) But this begs the question. It assumes that a 
Deputy Marshal may be removed from that office merely by a memorandum 
changing the terminology of certain personnel classifications. The law is 
otherwise. Section 542 of Title 28, United States Code, provides that 
Deputy Marshals are subject to removal pursuant to Civil Service regula- 
tions. It does not provide for them to be removed by a memorandum pur- 
porting to change terminology. The real question is whether Mr. Krawitz 
was a Deputy Marshal, and that question must be answered by reference to 
the events of April 23, 1951, the date of Appellant's appointment. If Mr. 
Krawitz was a Deputy Marshal by virtue of that appointment, then he could 
be removed from that position only pursuant to Civil Service regulations. 

| 
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There was no attempt so to remove him on July 11, 1956, when Memorandum 
No. 199 was promulgated; and, indeed, there was no attempt to remove him 
from a Deputy Marshal's position in June of 1958, when he was put off the 
payroll. It is clear from what has been said above that Mr. Krawitz was 
indeed appointed as a Deputy Marshal. It necessarily follows that he could 
not be removed from that office or position in an action which did no more 


than abolish a position of clerk. 


The Court below also stated that its only inquiry was to determine 
whether or not there had been compliance with statutory procedure and 
regulations, citing Hargett v. Summerfield, 100 U.S. App. D.C. 85, 243 
F. 2d 29, cert. den. 353 U.S. 970; and Hofflund v. Seaton, 105 U.S. App. 
D.C. 171, 265 F. 2d 363, cert. den. 361 U.S. 837. But this states the 
applicable rule of law much too narrowly. As this Court said in Hargett 


v. Summerfield, supra: 


"These cases . . . make it clear that employee removal and 
discipline are almost entirely matters of executive agency 
discretion, and that judicial review of such action is ordi- 
narily available only to determine if there has been substan- 
tial compliance with the pertinent statutory procedures pro- 


vided by Congress and no misconstruction of governing legis-~ 
tion, (Emphasis added.) 


The principal error of the Court below was to avoid the question of whether 
or not there had been "misconstruction of governing legislation." The 
governing legislation is Section 542 of Title 28, United States Code. Under 
that provision of law Mr. Krawitz had to be either a Deputy Marshal or a 
clerical assistant. If he was a Deputy Marshal, then he could be removed 


only as a Deputy Marshal. A procedure which purported to do no more 


than to abolish a position of clerk cannot be effective to abolish a position 


of Deputy Marshal. Since Mr. Krawitz was appointed as a Deputy Marshal, 
and took the special oath applicable only to Marshal and Deputy Marshals, 
and performed the duties of a Deputy Marshal (including some duties that 
may be lawfully performed only by a Deputy Marshal), and was held out to 
the world as a Deputy Marshal, it follows as a matter of law that he was, 
and still is, a Deputy Marshal. 
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Another error of the Court below was to attribute significance to 


the fact that Appellant was administered a second oath of office on July 
11, 1956. That oath purported to make him a Special Deputy Marshal. 
(J.A. 82.) But that action, occurring more than five years after Appel- 
lant's original appointment, could not affect the validity of the prior 
action. In other words, by purporting to make plaintiff a Special Deputy 
in 1956, Marshal Beall could not erase the fact that he had been appointed 
a Deputy Marshal in 1951. The category of Special Deputy existed in 1951 
as it did in 1956, and just as it does today. Appellant's appointment in 
1951 was not to a position of Special Deputy but toa position of Office 
Deputy, a position which was in another class altogether, but in the over- 


all category of Deputy Marshal. 


The District Court's opinion states that Appellant was carried on 
the Civil Service register as a Clerk, Grade GS-301-4 and did not allege 
that he ever thought his Civil Service register classification was other- 
wise. This is inaccurate. The official ‘Notification of Personnel Action" 
effecting Appellant's appointment did not describe his position as "Clerk, 
Grade GS-301-4" (as stated in the opinion below - J. A. 109) but rather 
described it as "Office Deputy Marshal (Clerk) - GS-301-4." (J. A. 74.) 
As already noted, the fact that the numerals "301" indicate clerical func- 
tions is of no significance because the performance of clerical duties is 


not inconsistent with the status of Deputy Marshal. | 


As for the statement in the opinion below that plaintiff did not allege 
that he ever thought his classification was other than that of Clerk, the 
fact of the matter is that the Complaint contains repeated allegations that 
the position or office to which Appellant was appointed was that of Deputy 
Marshal. For example, in Paragraph 7 of the Complaint (J. A. 3) it is 
alleged that "At all relevant times Plaintiff was not serving in the office 
or position of clerk but was serving in the office or position of Deputy 
United States Marshal. . ." Also no "Civil Service register" as such 

was ever produced at the trial. The only documents produced at the 
trial that could conceivably be regarded as a "Civil Service register" 
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were the "Notification of Personnel Action" effecting Appellant's 
appointment (J.A. 74) and the various documents effecting his removal. 


It is true that Appellant's position was described as that of a clerk at 


the time of his removal, but that of course is what this litigation is all 


about, The important question is not what Appellant's position was said 
to be in 1958 but what it was in 1951. 


Furthermore, on the very first occasion when Appellant was con- 
fronted with an allegation that he was not a Deputy Marshal, he denied 
that allegation emphatically. This occurred on March 26, 1958, when 
Appellant stated to Chief Deputy Marshal Ward as follows (J.A. 84): 

"My badge is not a Special Deputy badge. It is a Deputy 

United States Marshal's badge and my identification card 

is not a special identification card. It is a Deputy United 

States Marshal's identification card and the badge and 

identification card, handcuffs, and blackjack were issued 

to me when I was sworn in and took my oath as a Deputy 

United States Marshal on April 23, 1951." 

Mr. Krawitz cannot, therefore, be faulted for failing to make timely 


assertion of his status. 


The Court below also erred in excluding Plaintiff's Exhibits 13-A 
and 13-B. (J.A. 79-80.) These proferred exhibits amount, it is submitted, 
to a determination by the General Accounting Office that Mr. Krawitz was 
indeed a Deputy Marshal and entitled to be compensated as such. It is not 
necessary to reach the question of whether or not Appellees are bound by 
this determination. It is sufficient for admissibility that this determina- 
tion constitutes one more link in the chain of evidence establishing that 
Mr. Krawitz was a Deputy Marshal and was so regarded by the Marshal's 
Office in the District of Columbia (which administered a Deputy Marshal's 
oath to him), the Department of Justice (which issued him a Deputy Mar- 
shal's identification card), the Courts of the District of Columbia (which 
permitted him to serve process, guard courtrooms, and perform other 
functions of a Deputy Marshal), and the General Accounting Office (which 
held him entitled to a Deputy Marshal's compensation). 
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To sum up: Appellant was appointed as a Deputy Marshal on April 
23, 1951. He could be removed from that position only in accordance 
with Civil Service regulations. No effort has ever been made to remove 
him from that position, The purported removal of June 30, 1958, was 
from a position of clerk, a position that Appellant did not hold. _There- 
fore, the action of June 30, 1958, was without observance of proper pro- 
cedure and was based upon a misconstruction of governing legislation. 
Appellant is entitled to restoration to his position. ! 
. THE REDUCTION IN FORCE WAS UNLAWFUL IN THAT IT | 
AFFECTED ONLY THE APPELLANT AND THERE WAS WORK 
AVAILABLE FOR APPELLANT TO PERFORM. ! 
Even if the Court should find that Appellant was not a Deputy 
Marshal but only a clerical assistant, he would still be entitled to pre- 


vail on the ground that the reduction in force was unlawful. 


There are only two bases on which to separate a Civil Service 


employee from his position. Ritter v. Strauss, 104 U.S. App. D. C. 301, 
261 F.2d 757. The first is for cause, which is indisputably not involved 
here. The second is for a reason justifying a reduction in force. Such 
reasons are lack of work, reorganization, shortage of funds, or exercise 


of reassignment or re-employment rights. Ritter v. Strauss, supra. 


None of these reasons appears in this case, although Appellees 
contended that the ground for the reduction in force was a reorganiza- 
tion. This assertion, however, is contradicted by Deputy Marshal Ward's 
own statement when the removal process began on March 26, 1958. He 
stated at that time: "Mr. Krawitz, we have work for you. . ” (J.A. 84.) 
This admission in itself indicates that the "reorganization" which forced 
Mr. Krawitz out of his job was not a genuine reorganization. Further 
proof lies in the fact that no other employee was in any way affected by 
the reduction in force. Only one person was fired in this reduction in 
force, and that one was Samuel Krawitz. It is clear that Marshal Beall 
knew perfectly well what he was doing when he instituted the "reorganiza- 
tion" which led to the loss of Appellant's job. It is clear, that is, that this 
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"reorganization" was conceived and intended as a means of firing this 
one individual. Mr. Odell testified that he could foretell accurately 
who would lose his job in a reduction in force if he knew the grades, 


length of service and veteran's status of all the employees involved. 


If Mr. Odell would know this, then so would any other Federal official 
with supervisory experience. A "reorganization" such as occurred here 
is like firing a bullet through a pipe: One knows exactly where the bullet 


will come out. 


In Ritter v. Strauss, supra, this Court held that where the purpose 
of a reduction in force was claimed to be to allow for the regulatory re- 
assignment of the re-employment of another employee, but was actually 
to provide for his employment in a competitive level position where there 
was no vacancy, there was no valid reduction in force because the stated 
reason for the reduction in force was not met. In other words, this Court 
has recognized that the reduction in force technique can be manipulated 
for improper purposes. It was so manipulated in this case, as is evi- 
denced by the fact that other Deputy Marshals were hired very soon after 
Appellant's firing. It follows that the reduction in force which cost Appel- 
lant his job was invalid and unlawful. It was actually an attempt to fire 


one man without demonstrating that there was cause for his firing. 


CONCLUSION 


For the reasons stated herein the Order of the District Court of 
April 25, 1961, entering judgment for Defendants below should be reversed 
and the case should be remanded to the District Court for entry of a judg- 
ment declaring that Plaintiff below is entitled to restoration to the position 


27 


of Deputy United States Marshal and requiring Appellees to do all things 


necessary ta effect such restoration. 


Respectfully submitted, 


EUGENE F. MULLD, JR. 
J. PARKER CONNOR 
Attorneys for Appellant Samuel Krawitz 
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QUESTIONS PRESENTED 


In the opinion of appellees, the following questions are 
presented: 

1. Were the findings of the Trial Court “clearly erroneous” 
where they are supported by evidence that plainly shows (i) 
that appellant was appointed to a position as a GS-301-4, 
clerk; (ii) that he had the lowest retention rights of any clerk 
so appointed in his competitive area; (iii) that the reduction- 
in-force abolishing his position complied with the appropriate 
rules and regulations, and (iv) that such action was oc- 
casioned by a proper exercise of administrative discretion. 

2. Is appellant guilty of laches where approximately two 
years have passed since the last administrative action and the 
institution of the instant suit in the District Court, and where 
an intervening suit was dismissed because of appellant’s fail- 
ure to substitute indispensible parties? 

(3) 


Counterstatement of the case. 

Statutes, regulation, and rule involved. -- 
Summary of argument 

Argument: 

I. The Trial Court’s findings that Appellant was properly re- 
moved from a position as a GS-301-4, Clerk pursuant to a 
valid reduction-in-force action are clearly correct and are 
based upon the overwhelming weight of the evidence_--_- 

A. The trial court correctly found that appellant could 
claim only the retention rights of a Clerk, GS-301-4_ 
B. The trial court was correct in determining that the 
administrative action which resulted in reduction in 
force action abolishing appellant’s position sub- 
stantially complied with statutory procedure and 
regulations, 
Il. The judgment below should be affirmed on the additional 
ground of laches. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an employee reduction-in-force case. A complaint 
was filed in the District Court on June 30, 1960, seeking review 
of this employee’s removal, as well as a determination of his 
status and restoration to his former position with recovery of 
back pay (J.A.).1 | The employee had worked in the Office of 
the United States Marshal for the District of Columbia from 
April 23, 1951 to June 30, 1958, when his position was abol- 
ished pursuant to a reduction-in-force. 


2A previous action, Krawits v. Beall (C.A. No. 1565-58) instituted on 
June 18, 1958, was dismissed on June 20, 1960, for plaintiff's failure to move 
for timely substitution of indispensible parties pursuant to Rule 25(d), 
Fed. RB. Civ. P. 


(1) 


2 


In the proceedings below, brought after he had exhausted 
the appropriate avenues of administrative review (J-A. 3, 7), 
plaintiff contended that he had originally been appointed as @ 
Deputy United States Marshal; that the reduction-in-force 
which had removed him from his position purported to abol- 
ish only the position of clerk, and that therefore he had been 
irregularly removed ; and finally, that a “one-man” reduction- 
in-force “was actually a wrongful device” to deprive him of 
his job (Plaintiff’s brief filed in the trial court, p. 9, dated 


plaintiff 
allegation 


ficient to prove the separation was illegal.” 
holding that “there has been substantial compliance with 
statutory procedure and regulations”, the trial court accord- 
ingly found for the defendants (J.A. 110). This appeal was 
taken from the judgment on the merits entered for the defend- 
ants (J.A. 111). 

The findings 


The court’s particular findings’ as to the nature of appel- 
lant’s position at the Marshal’s Office are as follows: 


1. On April 23, 1951, plaintiff was sworn in as an 
Office Deputy Marshal (clerk) GS-301-4. 

2. Plaintiff was sworn in as a Special Deputy Marshal 
on July 11, 1956, after the Department of Justice had 
terminated the use of the classification, Office Deputy 
Marshal. 

3. The Department of Justice order terminating this 
classification suggested that where it was found neces- 


“The trial court’s Memorandum Opinion of April 20, 1961 contains the 
findings of fact and conclusions of law (see Order dated April 25, 1961, 
J.A. 110). 
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sary to have clerical assistants “perform the duties of 
@ deputy marshal,” such special deputation was the 
appropriate method. The order noted that service as 
as special deputy was at the Marshal’s discretion and 
would continue until revoked. 

4. On March 26, 1958, plaintiff’s special deputation 
was revoked by the then Marshal, and plaintiff there- 
after performed strictly clerical duties in the Marshal’s 
Office (J.A. 108). 

The court’s particular findings as to appellant’s removal 
from office are as follows: 

1. Due to a reduction-in-force, plaintiff was sepa- 
rated from service on June 30, 1958. ; 

2. Plaintiff, who was at the bottom of the retention 
group for clerks GS-301-4, was the only clerk so sepa- 
rated (J.A. 108). 


With respect to the administrative appeals pursued by ap- 
pellant, the court noted that the Civil Service Board of Ap- 
peals “has sustained the action of the Marshal’s office and has 
ruled the plaintiff was ‘properly reached for reduction-in-force 


action’” (J.A. 109). Appellant’s position on this appeal, as 
appears from the introduction to his brief (pp. 15-18), is as 
follows: 

(a) As to the nature of his employment at the Marshal’s 
office, appellant contends that the findings of fact of the trial 
judge are erroneous; 

(b) As to his removal from his former position, appellant 
contends that the trial judge erred in finding (i) that a re- 
duction-in-force of a clerical position could abolish his par- 
ticular job, and (ii) that such a  reduction-in-force 
substantially complied with accepted procedure when only 
one employee was involved. On this appeal, he does not seek 
restoration of back pay. 


The evidence 


The evidence underlying the disputed findings is as follows: 
(a) Appellant’s position at the Marshal’s office. Appellant's 
personnel papers show that he was appointed on April 23, 1951, 
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to the position of “Office Deputy Marshal (Clerk) GS-301-4” 
at the office of the United States Marshal, District of Columbia 
(Pl. Ex. No. 4, J.A. 74). Mr. George W. Sargent, Chief of 
personnel operations of the personnel office in the Department 
of Justice testified without contradiction that the position to 
which appellant was appointed was a position subject to the 
Classification Act of 1949 (J.A. 47). He further testified that 
the “301” in appellant’s official title is a series “assigned to 
similar positions of a clerical nature” by the Civil Service Com- 
mission (ibid.), and that the “4” stood for a Grade 4, which was 
the position’s salary level (J.A. 48). 

Upon appellant’s entry on duty, he was administered an 
oath of office for the position “Office Deputy Marshal-Clerk” 
(Pl. Ex. No. 5, J.A. 75). 

Elmer B. Hammond, formerly Assistant Chief Deputy at 
the District of Columbia Marshal’s Office, testified that the 
clerical staff, including the women stenographers and the office 
messenger were all deputized, so that should the occasion arise, 
they could be pressed into service to perform the duties of a 
Field Deputy (J.A. 44-45) These employees were then 
known as Office Deputy Marshals (J.A. 46). As an instance 
of this practice, he cited the case of the office messenger, one 
Elmer Garner, who performed the duties of a messenger and 
yet bore at the same time the title “Office Deputy Grade 1” 
(J.A. 45). 

With reference to this system of dual titles, Mr. Sargent 
testified that no position classification had been established by 
the Civil Service Commission for Office Deputy Marshal, and 
that this was an “organizational title” as distinguished from a 
“class title” (J.A. 48-49). He explained further that class 
titles are assigned by the Commission and that “all actions 
are based”, (i.e. promotion, reductions, etc.) upon such class 
titles, but that this does not prevent a particular office from 
using whatever title they feel would better identify that posi- 
tion for their own purposes (J.A. 49). Mr. Sargent emphati- 
cally stated that a person having a “301” clerical title could 


* At the time of appellant’s appointment, the Marshal’s Manual divided 
Deputy Marshals into four classes: (1) Chief Deputies (2) Field Deputies, 
(3) Office Deputies, and (4) Special Deputies (PL. Ex. No, 23-0, J.A. 89-90). 
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not be appointed as a Deputy Marshal (a position which is 
also under Civil Service, and is represented by the class title 
“082”), and that the lowest starting salary for a Deputy Mar- 
shal was a Grade 5 at the time of appellant’s appointment as 
a Clerk, Grade 4 (J.A. 48). This testimony is also undisputed. 

This witness further testified that in 1956 the Department 
of Justice issued instructions to all Marshals to discontinue the 
use of the titles “Office Deputy” and “Field Deputy” (J.A. 
50-52). He stated that these instructions did not change the 
existing Civil Service classifications (J.A. 51). The instruc- 
tions referred to are incorporated in Department of Justice 
Memo. No. 199, dated July 2, 1956. This memorandum ex- 
plained that since “the title of Office Deputy Marshal does 
not comply with the provisions of the Classification Act 1949”, 
this title “will no longer be used” (Pl. Ex. No. 24, J.A. 106). 
The memorandum goes on to state that should it prove neces- 
sary “to have a clerical assistant perform the duties of a dep- 
uty marshal in conjunction with his usual work, the Marshal 
may, in his discretion, deputize him through the execution of 
the oath of office required of a deputy marshal (28 U.S.C. 
543), such deputization to be continuous until revoked.” (J.A. 
106-107.) Subsequent sections of the Marshal’s Manual no 
longer list Field and Office Deputies. Special Deputies are now 
described as “those whose appointments carry no compensation 
in addition to that received in connection with some other 
Federal position.” (Pl. Ex. No. 23-G, J.A. 98-99.) 

It is undisputed that appellant was sworn in as a Special 
Deputy Marshal on July 11, 1956 (Pl. Ex. No. 16, J.A. 82-83), 
at which time the entire clerical staff “including chauffeurs, 
the messengers, the disbursing clerks, payroll clerks as well as 
the other general clerks” were also sworn in, and were then 
collectively known as Special Deputy Marshals (testimony of 
former Marshal Carlton G. Beall: J.A. 56). It is also undis- 
puted that in March of 1958, appellant’s authorization to 
serve as special deputy marshal was revoked by the then- 
Marshal Beall (J.A. 56; Pl. Ex. No. 17, J.A. 84), and from 
that time until his separation from office on June 30, 1958, 
appellant performed purely clerical functions (J.A. 29; 84; 
Pl. Ex. No. 19, J.A. 86). 
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(b) The reduction-in-force. Mr. Beall testified without 
contradiction that the reduction-in-force came about because 
of a reorganization in the administration of the Marshal’s 
office which eliminated much prior duplication of effort. He 
stated that: 


[W]e eliminated the filing of duplicate returns to this 
Court from the Marshal’s Office. We eliminated the 
special return that we make for the Municipal Court 
and made our returns on the back of the original, which 
eliminated the filing of that particular area of operation. 
* * * We requested the Courts to assist us in changing 
the methods of operation in the landlord and tenant 
cases, which also reduced the demands from the clerical 
assistants. * * * [Wle merged the office—we had part 
of it divided in the Municipal Court and part in the 
District Court and when we brought it into one opera- 
tion and we merged all the clerical assistants, we had 
better utilization of the personnel in the clerical field 
(J.A. 56-57). 


While Mr. Beall admitted that appellant was the only em- 
ployee personally affected by this streamlining (J.A. 59), he 
also testified that the revision in personnel requirements was 
otherwise “accomplished by abolishing positions that we had 
vacant.” (J.A. 63.) He further stated that at no time during 
his tenure as Marshal (ie., until December of 1958) was & 
clerical assistant hired to replace appellant (J.A. 59). This 
testimony is also undisputed. 

(c) Compliance with re: in effecting the reduction- 
in-force. All of the following is uncontradicted: Mr. Beall 
testified that he originated the request which resulted in the 
reduction-in-force (J.A. 59). Mr. Charles M. Odell, chief of 
placement section, personnel office, administrative division, 
Department of Justice, testified that the usual procedures pre- 
scribed by Civil Service Commission regulations were followed 
upon receipt of this request by the Department of Justice (J-A. 
64-66). These precedures are set out at 5 CFR Part 20 
(1961). It is also undisputed that appellant, a non-veteran, 
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had the lowest retention standing of all clerical employees in 
his group at the Marshal’s office (J.A. 65-66).* 


ADMINISTRATIVE PROCEEDINGS 


Qn June 16, 1958, the Appeals Examining Office denied an 
appeal taken by appellant from the reduction-in-force action. 
On July 14, 1958, the Civil Service Board of Appeals and 
Review affirmed the decision of the Appeals Examining Office 
(J.A. 114). The Chairman of the Board notified appellant 
that “[s]ince you were lowest on the retention register, when 
it was determined that your job was to be abolished, you were 
properly reached for reduction-in-force action.” (J.A. 113.) 
The Chairman went on to state: 


In your letter of June 19 you stated that “I am and 
always have been a Deputy U.S. Marshal, since April 
23,1951 * * *.” Even if this were to serve as basis for 
placing your position in a competitive level distinct 
from the competitive level represented by the retention 
register for Clerk, GS-301-4, and this is questionable, 
the placement of your position in a different competi- 
tive level would not materially alter the situation. 
This is true because there were no other GS-4 Deputy 
Marshals and your name would have been the only one 
on the retention register. Accordingly, with the abol- 
ishment of your position you would still have been 
reached for reduction-in-force action (Def. Ex. No. 3, 
J.A. 113). 

STATUTES, REGULATION AND RULE INVOLVED 
Statutes 
Act of June 27, 1944, 58 Stat. 390, 5 U.S.C.A. § 860, 
provides: 

The Civil Service Commission is hereby authorized 
to promulgate appropriate rules and regulations for the 

“At the time of the reduction-in-force, appellant was offered the position 
of Clerk GS-3 in the Immigration and Naturalization Service, which he 
refused (J.A. 66-67). At the time of trial, he was employed as a file clerk 
at the Federal Power Commission, a position which he secured in August 


of 1958, one and a half months after his removal from the Marshal's office 
(J.A. 27). ‘ 
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administration and enforcement of the provisions of 
Act of June 27, 1944, 58 Stat. 300, 5 USCA. § 861, 
provides: 
In any reduction in personnel in any civilian service 
competing em) 
Civil Service Commission 


spent in active service in the 
States of each such employee shall be credited in com- 
ice: Provided further, That 


and that preference em- 

ployees whose efficiency ratings are below “good” shall 

be retained in preference to competing nonpreference 

employees who have equal or lower efficiency ratings: 

And provided further, That when any or all of the func- 

tions of any agency are transferred to, or when any 

agency is replaced by, some other agency, or agencies, 

all preference employees in the function or functions 

transferred or in the agency which is replaced by some 

other agency shall first be transferred to the replacing 

or agencies, for employment in positions for 

which they are quali ed, before such agency, Or agen- 

cies, shall appoint additional employees from any other 
source for such positions. 

Act of Oct. 28, 1949, 68 Stat. 957, 5 U.S.C.A. § 1094(c) 

provides: 

(c) The official class titles so established shall be 
used for personnel, budget, and fiscal purposes, but this 
requirement shall not prevent the use of organizational 
or other titles for internal administration, public con- 
venience, law enforcement, or similar purposes. 
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Regulation 
Title 5, C_F.R. § 20.2(a), provides: 

(a) “Reduction in force” is the release of an em- 
ployee from a competitive level by means of separation 
from the rolls, furlough for more than thirty (30) days, 
reassignment involving displacement, or change to 
lower grade; when such actions are caused by lack of 
work, shortage of funds, reorganization, or exercise of 
regulatory reassignment or reemployment rights. Re- 
duction in force does not apply to termination of tem- 
porary appointments, retirement, reassignment to 
vacancies, relegations in the Postal Field Service, or 
to adverse actions based upon deficiency in conduct or 
performance or upon other reasons which will promote 
the efficiency of the service. 


Rule 


Rule 52(a), Fed. R. Civ. P. provides: 

(a) Effect—In all actions tried upon the facts 
without a jury or with an advisory jury, the court shall 
find the facts specially and state separately its conclu- 
sions of law thereon and direct the entry of the ap- 
propriate judgment; and in granting or refusing 
interlocutory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law which 
constitute the grounds of its action. Requests for 
findings are not necessary for purposes of review. 
Findings of fact shall not be set aside unless clearly er- 
roneous, and due regard shall be given to the opportu- 
nity of the trial court to judge of the credibility of the 
witnesses. The findings of a master, to the extent that 
the court adopts them, shall be considered as the find- 
ings of the court. If an opinion or memorandum of 
decision is filed, it will be sufficient if the findings of 
fact and conclusions of law appear therein. Findings of 
fact and conclusions of law are unnecessary on decisions 
of motions under’Rule 12 or 56 or any other motion ex- 
cept as provided in Rule 41(b). 
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SUMMARY OF ARGUMENT 


properly separated 
Marshal’s Office for 


peals and Review, i ing the prior decision of Appeals 
Examining Office, had observed that appellant had the reten- 


that appellant was properly 

action. The trial court, after a thorough review of all the 
evidence, rendered the same findings, and determined that in 
this matter there has been “substantial compliance with statu- 
tory procedure and regulations.” Appellant is now seeking 
a de novo hearing on this appeal, contrary to the dictates of 
Rule 52(a) of the Fed. R. Civ. P., which expressly states that 
the findings of a trial judge will not be disturbed on appeal un- 
less they are “clearly erroneous.” The record in this case 
demonstrates unmistakeably that the findings of the trial court, 
far from being clearly erroneous, are eminently correct. 

In addition, the judgment below should be affirmed because 
of laches. Approximately two years have passed between the 
last administrative action taken in this matter and the insti- 
tution of the instant suit in the District Court. In the mean- 
time, a previous suit, Krawitz v. Beall, filed in the District 
Court, had been dismissed for failure to substitute indispen- 
sible parties. In the light of prior decisions of this Court, the 
application of the doctrine of laches to the instant case would 
be peculiarly appropriate. 


ARGUMENT 


L The trial court’s findings that appellant was properly re- 
moved from a position as a GS-301-4, Clerk pursuant to a 
valid reduction-in-force action are clearly correct and are 
based upon the overwhelming weight of the evidence 


In the face of the trial court’s specific findings of fact to the 
contrary (See Counterstatement, supra, pp. 2-3), appellant is 
here contending that he held “the statutory office or position of 
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Deputy United States Marshal” and that therefore he could 
not lawfully “be removed from that position by a personnel 
action which purported only to abolish a position of clerk” 
(Br. p. 15). In addition, he contends that the “District Court 
erred in not finding that the one-man reduction in force, ef- 
fected in the office of the United States Marshal for the Dis- 
trict of Columbia, was actually a wrongful device to remove 
appellant from his job”. (ibid.) 

At this stage of the proceedings, three separate tribunals have 
already determined that appellant was properly separated 
from a clerical position at the Office of the United States Mar- 
shal. Thus, the Chairman of the Civil Service Commission 
Board of Appeals and Review, in affirming the prior decision 
of the Appeals Examining Office, had informed appellant that: 


As of May 22, 1958, when you were formally notified 
that you had been reached for reduction-in-force action, 
you had 15 retention credits and, being a non-veteran 
with career status, you stood in retention sub-group 
1-B. Your name was listed on the retention register 
for Clerk, GS-301-4, and was the lowest name on that 


register. 

Since you were lowest on the retention register, when 
it was determined that your job was to be abolished, you 
were properly reached for reduction-in-force action. 
(J.A. 113.) 


The court below, on the basis of all the evidence (which in- 
cluded the testimony adduced at trial as well as various docu- 
mentary exhibits) rejected in toto precisely the same 
contentions raised here by appellant on this appeal, and in so 
doing found that there had been “substantial compliance with 
statutory procedure and regulations” in the reduction-in-force 
action which abolished appellant’s position. Now, appellant, 
not satisfied with the thorough review he received from the 
court below, is seeking to obtain upon this appeal a de novo 
hearing from yet a fourth tribunal. 

It is well settled, however, pursuant to Rule 52(a) ‘of the 
Federal Rules of Civil Procedure, that the findings of fact of 
& trial judge shall not be disturbed on appeal unless they are 


12 


“clearly erroneous.” “finding i8 
“elearly erroneous” when although ce to support 
it, the reviewing court on is left with the 
definite and firm conviction i 

mitted.” Dollar v. Land, 87 U 

F. 2d 245, 248 (1950) (quoting United States 

Gypsum Company, 333 US. 364, 395 (1948)). Far from the 
“entire evidence” in the case at bar indicating that a “mistake 
has been committed,” we submit that the record clearly demon- 
strates the correctness of the trial court’s determinations. 


A. The trial court correctly found that appellant could claim only the 
retention rights of a Clerk, GS-301-4 


The uncontradicted testimony of the government’s witnesses 
as well as appellant’s own exhibits reveal that at the time of his 
appointment to the Marshal’s office in 1951, a distinction was 
drawn between a “Field Deputy Marshal” and an “Office 
Deputy Marshal.” Tt was further established at the trial that 
all the clerical help in the Marshal’s office were deputized as 
“Office Deputies”, in order that they could perform the duties 
of a Meld Deputy Marshal if the need arose, right on down to 


the office messenger, Elmer Garner, who was deputized as “Of- 
fice Deputy Grade 1” (J.A. 44-46). Thus, in order to facilitate 
the proper administration of the Marshal’s office, appellant, all 
of whose personnel papers bore the class title “ (Clerk) GS- 
301-4”, was sworn in as an “Office Deputy Marshal-Clerk” 


itles is specifically provided for by 
tat. 954 et seg., 5 US.CA. 

§ 1071 et seq., which states 
be established by the Civil 
budget, and fiscal purposes, 
prevent the use of organizati 
administration, public convenience, 
purposes” (63 Stat. 957, 5 U.S.C.A. § 1094(c)). The fact re- 
mains, however, that pursuant to this Act, it is the “official 
class title” which determines that an employee will be ac 
corded “treatment” “similar” to that granted competing em- 
ployees who are also in his class, with regard to “personnel and 
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pay administration”, 63 Stat. 957, 5 U.S.C.A. § 1091(2). It 
was in light of this statute that Mr. George Sargent, chief of 
personnel operation of the personnel office in the Department 
of Justice explained the difference between an “organizational 
title” such as “Office Deputy Marshal” and appellant’s “official 
-Class title”, “GS-301-4”, upon which “all [personnel] actions 
are based.” (J.A. 49) Mr. Sargent testified without contra- 
diction that “301” was the class number assigned by the Civil 
Service Commission pursuant to the Classification Act to jobs 
in the clerical field. He also pointed out that the Civil Service 
Commission class number identifying the position of a Deputy 
United States Marshal was “082” (See J.A. 47-49). 

None of these facts is seriously disputed by appellant, just as 
it is undisputed that when the organizational title of “Office 
Deputy” was abolished in 1956, appellant was sworn in as a 
“Special Deputy” only to have this title revoked in turn, with 
the result that he was then reduced to his bare clerical func- 
tions (See Counterstatement, supra, p. 5). Instead, he coun- 
ters by contending that the trial court “erred in refusing to find 
that the work done by appellant in the performance of his 
duties entitled him to the position and title of Deputy United 
States Marshal” (Br. p. 15) and once again, as at trial, places 
great reliance upon evidence which tends to prove that he had 
the apparent authority of a Deputy Marshal (See Br. pp. 
6-9, 20-21). This argument, we submit, truly begs the ques- 
tion, for such evidence merely indicates that, as the trial court 
pointed out, appellant “was entitled to the title of Deputy 
Marshal but only to the extent that the term included in its 
definition an Office Deputy or [in the latter portion of his ten- 
ure,] a Special Deputy” (J.A. 109). Noone denies that appel- 
lant had many of the functions of a Deputy Marshal; the 
crucial question is whether he had the retention rights of such 
& position, and the overwhelming evidence is that he did not.® 


* Even if we are to assume that appellant, a Grade 4 Clerk, should have 
been on a retention register for Deputy Marshals, the net result would still 
have been that a reduction-in-force would have reached him first: as the 
Chairman of the Civil Service Commission Board of Appeals and Review 
pointed out to appellant : 

“e © * the placement of your position in a different competitive level 
would not materially alter the situation. This is true because there were 


14 


Similarly, we believe that appellant’s reliance upon 28 
US.C. § 542, which relates to the appointment of deputy mar- 
shals (Br. p. 22) 38 ill-founded. Concededly, this statute 
states that “Deputy Marshals shall be subject to removal by 
the marshal pursuant to civil-service regulations.” However, 
the nub of the controversy, aS stated above, is that appellant 
was entitled to be considered a deputy marshal only insofar as 
that term extended to office deputies. Indeed, the legislative 

§ 542 specifically shows that Congress was 
field and office dep- 
section endow appellant 
with any more i 
accorded him un 
Commission. See, 
(1947) p. A 66. 

In short, we submit that the trial court was clearly correct in 
finding that appellant was entitled to no more or less retention 
rights than those of an employee bearing the official class title 
“GS-3014”. 


B. The Trial Court was correct in determining that ‘re 


action which resulted in reduction in force action abolishing appellant's 
position substantially complied with statutory procedure and regulations 


review the 
exercising his discretion, b 
stantial compliance with statutory 
(J.A. 110). See, e. 
171, 172, 265 F. 2d 363, 
Powell v. Brannon, 91 US. App. D.C. 16, 17, 1 
(1952). 
Even without regard to this 
ited judicial review, the 
that there has been a proper 
tion. Thus, former Marshal 


no other GS-4 Deputy Marshals and your name would have been the Oo 
one on the retention register. ‘Accordingly, with the abolishment of your 
position you would still have been reached for reduction-in-force action.” 
(J.A. 113.) 
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tion that a reorganization had taken place which had reduced 
the office personnel requirements. In addition, the evidence 
is overwhelming that appellant had the lowest retention rating 
on the retention register for Clerk, GS-301-4 of all employees 
similarly appointed at the Marshal’s office (see J.A. 65-66; 
113). Further testimony adduced demonstrates that the re- 
duction-in-force reaching appellant was effectuated in accord- 
ance with Sections 11 and 12 of the Veterans’ Preference Act, 
58 Stat. 390 (1944), as amended, 5 U.S.C.A. §§ 860, 861 and 
the Civil Service Commission regulations promulgated pur- 
suant thereto. 

Appellant nevertheless contends, without regard to the rec- 
ord, that the office reorganization was not genuine, apparently 
because only one person (appellant) was removed (Br. p. 25). 
Such a contention ignores the uncontradicted evidence that 
the reorganization was accomplished as much as possible by 
abolishing vacant positions (J.A. 59), and that upon appel- 
lant’s removal, his position ceased to exist (that is, no one 
was appointed to perform his clerical functions) (zbid.). 

Finally, we agree with appellant that Ritter v. Strauss, 104 
US. App. D.C. 301, 261 F. 2d 767 (1958), (see Br. pp. 25-26) 
does indeed stand for the proposition that a reduction-in-force 
action may be found invalid when it is not required by “lack 
of work, shortage of funds, reorganization” or any of the other 
reasons expressed in Section 20.2(a) of the Commission’s 
Regulations (5 C.F.R. 20.2(a)); however, we submit that in 
the circumstances of the instant case, as reflected by all of the 
evidence set out above, the trial court was clearly correct in 
finding that appellant was properly reached for a valid reduc- 
tion-in-force action. 


IL The judgment below should be affirmed on the additional 
ground of laches 


As an additional ground for affirmation of the judgment be- 
low, we submit that appellant is guilty of laches.* Approxi- 
mately two years have elapsed from the final administrative 

* Although the defense of laches was not raised in the District Court, it 


is now asserted as an additional ground for affirmation of the judgment 
appealed from. See United States v. American Ry. Exp. Co., 265 U.S. 425, 
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action on July 14, 1958, to the time of the initiation of the in- 
e 30, 1960. In the interim, an earlier 

Court, Krawitz v. Beall (C.A. 1565-58) 

appellant’s failure to move for timely 

parties pursuant to Rule 25(d) 

¢ Civil Procedure. In view of these cir- 

cumstances, we believe that this Court’s decisions in Drown v. 
Higley, 100 US. App. D.C. 326, 244 F.2d 774 (1957), and Ben- 
son v. Zahner, — US. App. D.C. —, — F. 2d — (decided No- 
-yember 17, 1960), both holding adversely to the employee 
because of laches on much the same facts, may well govern 
the instant proceedings. In those cases, as in this, time was 
needlessly frittered away by earlier suits which were subse- 
quently dismissed. ‘As this Court noted in Benson V. Zahner, 
“[a]bsent any evidence to the contrary, *** [the em- 
ployee’s] failure to obtain a substitution of parties in the first 
suit must be attributed to his lack of diligence” (Slip opinion, 
p. 2; footnote omitted). Here, as in Zahner, appellant’s “in- 
action brought about the additional pre-trial delay necessitated 
by the second suit” (id.). Clearly, we submit, in the over-all 
context of delay and lack of attentiveness present here, “ap- 


pellant [has] failed to pursue his judicial remedy with the 
diligence incumbent upon one seeking restoration to @ Gov- 
ernment positiong” (Drown v. Higley, 100 U.S. App. D.C. at 
$27, 244 F. 2d at 775), and for this reason, the application of 
the doctrine of laches to this case would be “peculiarly ap- 
propriate in the interests of justice and sound public policy”, 
‘Arant v. Lane, 249 US. 367, 372 (1919). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davi C. ACHESON, 
United States Attorney, 

Cuartes T. DUNCAN, 
Taomas D. QUINN, Jr., 
JupaH Best, 

Assistant United States Attorneys. 


¥.5. GOVERNMENT PRINTING OFFICE: 1961 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


C ourt of Appeals 


pnited Sue tho | a circuit 
No. 16, 424 ue 
. 9 


FIED pov 2 2 85! 


iy) 
SAMUEL KRAWITZ, Se. 


Appellant, 


Vv. 


JAMES J. P. McSHANE, United States Marshal for 
the District of Columbia 


JOHN W. MACY, JR., Chairman, United States Civil 
Service Commission 


FREDERICK J. LAWTON, Commissioner, United 
States Civil Service Commission, 


ROBERT E. HAMPTON, Commissioner, United 
States Civil Service Commission, 


ROBERT F. KENNEDY, United States Attorney General, 


Appellees. 
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* 
On November 9, 1961, this Court, sitting in division, issued 
a written decision affirming the decision of the District Court that 


Appellant was not entitled to restoration of his position. Appellant here- 


¥7 Circuit Judges Edgerton, Fahy and Danaher 


2. | 
by petitions for rehearing pursuant to Rule 26(a) of this Court. Appellant 
requests that the rehearing be held before the Court en banc as permitted 
by 28 U.S.C. 846(c). Ifa majority of the Circuit Judges of the Circuit be 
not of the opinion that a rehearing en banc should be ordered, then Ap- 
pellant requests that a rehearing be held before the division of the Court 
which originally heard the case. In support of this petition Appellant 
respectfully shows as follows: : 


1. The issue in this case, simply stated, is whether Appellant 


| 
was a Deputy United States Marshal or a clerk. The opinion of November 
1 


9, 1961, states as follows: 

"Notwithstanding some ambiguity in the status | 
of appellant's position under the Marshal we con-, 
clude that the District Court correctly held that 
the position came within the clerk classification | 


and that accordingly the reduction in force 
applied to appellant. ” 


2. Although Appellant's contention was, and is, that there was no 
ambiguity in the status of his position and thathe was a Deputy Marshal and 
not a clerk, the opinion of November 9, 1961, held that there was an ambi- 
guity. The opinion, however, is addressed to only one of the two questions 
that arise from a finding of ambiguity. That is, the opinion states that 
Appellant was "within the clerk classification” but it makes no express 
determination as to whether he was or was not also within the Deputy 


Marshal classification. The word "ambiguity" seems to Appellant to mean 


that he was both a Deputy Marshal and a clerk. It is undisputed, however, 


3. 
that no attempt was ever made to remove Appellant from a Deputy Mar- 
shal's position. Appellant submits, therefore, that the “ambiguity” re- 
quires a finding that Appellant is still entitled to a position of Deputy 


Marshal 


3. The position to which Appellant was appointed effective April 
23, 1951, was described in the Notification of Personnel Action as "Office 
Deputy Marshal (Clerk). " (JA 74.) Such position was, at the time of 
Appellant’s appointment, a position of Deputy Marshal rather than a posi- 
tion of clerical assistant. (JA 88-90.) Further, at the time of his appoint- 
ment Appellant was administered the special statutory oath (28 U.S.C. 
§543) required of Deputy Marshals and of no other employees of the Federal 
Government. (Plaintiff's Ex. 4, JA 75; JA 9, 54.) Further, Appellant was 
issued the credentials and paraphernalia of a Deputy Marshal and performed 
the duties of a Deputy Marshal, including some duties which may lawfully be 
performed only by a Marshal or a Deputy Marshal. (Plaintiff's Ex. 6; Plain- 
tiff's Ex. 7, JA 75; Plaintiff's Ex. 10, JA 77; JA 11, 13-14, 17-18, 20, 23, 


24, 31.) 


4. When Appellant was removed from office on June 30, 1958, pur- 
suant to a “one-man reduction in force," no attempt was made to remove him 


from the office or position of Deputy Marshal. The document affecting his 


removal referred to his position as that of "Clerk, GS-301-4" and made no 


reference whatsoever to his position as a Deputy United States Marshal. 


4. | 

| 
(JA 86a-86b.) The reduction-in-force was based upon the abolition of 
Appellant's position, and it is conceded that no position of Deputy Marshal 


had been abolished. (JA 67, 69.) 


! 
5. The matter is of importance, not just to Appellant, ‘but to 


all employees in the Office of the Marshal for the District of Columbia 


who were appointed as Office Deputy Marshals. 


WHEREFORE, Appellant respectfully requests that the judgment 
entered herein on November 9, 1961, be reconsidered either en banc or 
in division and, upon such reconsideration, be reversed with judgment 
entered in favor of appellant. : 


Respectfully submitted, 


Eugene F. Mullin, Jr. | 
Attorney for Appellant | 


Mullin and Connor 
515 Southern Building 
Washington 5, D.C. 


November 24, 1961 
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Eugene F. llin, Jr. 


5. 
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I certify that a copy of the above Petition and Certificate of 
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Attorney, attorney for Appellees this 24th day of November, 1961. 
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APPELLANT'S REPLY BRIEF 


HAVING FAILED TO RAISE THE DEFENSE OF LACHES 
IN THE DISTRICT COURT, APPELLEES MAY NOT RELY 
ON LACHES IN THE COURT OF APPEALS 


At pages 15-16 of their printed brief Appellees assert that the judg- 


ment below should be affirmed on the ground of laches. Appellees concede, 
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as indeed they must, that the defense of laches was not raised in the Dis- 


trict Court. The manner and time of raising the defense of laches is spe- 


cifically provided for in the Federal Rules of Civil Procedure. Rule 8(c) 
states: 
"In pleading to a preceding pleading, a party shall set 

forth affirmatively ...laches .. . and any other matter 

constituting an avoidance or an affirmative defense.” 
Appellees’ Answer to the Complaint in this case did not raise or mention 
the defense of laches or in any way suggest that Appellees would rely on 
that affirmative defense during the course of this litigation (J.A. 5-7). At 
no time during the trial before the District Court did Appellees raise a 
defense of laches or put Appellant on notice that laches would be relied upon 
as a defense. After the conclusion of the trial in the District Court the 
parties filed written briefs with the Court in lieu of oral argument. Appel- 
lees’ brief to the Court below did not mention laches. The Memorandum 


Opinion of the Court below does not refer to the defense of laches. 


In fact, at no time prior to the filing of Appellees' brief in this Court 
was Appellant or his counsel on notice that Appellees would rely on the 
affirmative defense of laches. Appellant has had no opportunity to meet 
that defense. Laches has not been pleaded or tried or argued. Appellant 
submits that, even if Rule 8(c) of the Federal Rules of Civil Procedure were 
not so explicit on the matter, it would be grievously unjust to permit Appel- 


lees to raise the defense of laches so late in the day. 


Appellees cite two principal cases to support their argument on 
laches. Drown v. Higley, 100 U.S. App. D.C. 326, 244 F. 2d 774 (1957) and 
Benson v. Zahner, _U.S. App. D.C. __,__ F.2d __ (decided Novem- 
ber 17, 1960). Examination of the records in those cases reveals that in 
both of them laches was properly pleaded in the Answers filed in the Dis- 
trict Court. Laches was also properly raised -- in the trial court -- in 
Arant v. Lane, 249 U.S. 367 (1919), another case cited by Appellees. Those 
cases, therefore, are in no sense authority in support of Appellees' attempt 


to raise laches for the first time in the Court of Appeals. 
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Appellees also cited United States v. American Railway: ‘Express Co., 
265 U.S. 425 (1924). The time and manner of raising laches was not involved 
or discussed in that case, which was decided long before the adoption of the 
Federal Rules of Civil Procedure with their explicit command that laches 
be affirmatively pleaded in the District Court. That case does stand for the 
proposition that a reviewing court may examine additional grounds for affirm- 
ance which were not relied upon by the court below. But that is a far cry 
from holding that rules of pleading specified in the Federal Rules of Civil 
Procedure may be ignored. | 


There is abundant decisional authority to the effect that Rule 8(c) of 
the Federal Rules of Civil Procedure means exactly what it says: That laches 
must be affirmatively pleaded and proved in the District Court. Callaway v. 
Hamilton National Bank of Washington, 90 U. S. App. D.C. 228, 195 F. 2d 556 
(1952); Riley v. Titus, 89 U.S. App. D.C. 79, 190 F. 2d 653, 656 (1951), cert. 
den., 342 U.S. 855, reh. den. 342 U. S. 889 (a Civil Service removal case); 
Tornello v. Deligiannia Bros. 180 F. 2d 553 (7th Cir. 1950); Bergeron v. 
Mansour, 152 F. 2d 27, 31-32 (1st Cir. 1945). It is clear from those cases, 
and from Rule 8(c), that Appellees have waived the defense of laches by fail- 
ing to plead and prove laches in the District Court. 


However, even if the defense of laches could properly be considered 
at this late stage of the proceedings, Appellees have made no showing that 
laches is applicable here. They have not set out the facts on which they rely 
to prove laches. Appellees merely point out that an earlier suit by Appellant 
Krawitz was dismissed pursuant to Rule 25(d) of the Federal Rules of Civil 
Procedure. But Appellees do not point out that Appellees' prior motion for 
summary judgment in that case (in which Rule 25(d) was not involved) was 
denied by the District Court. Nor do Appellees point out that, , although 
Rule 25(d) grounds became available to Appellees on March 9, 1959 , those 
grounds were not raised by Appellees until over a year later, in April of 
1960. Nor do Appellees point out that their motion to dismiss the earlier 
case on the basis of Rule 25(d) was hotly contested in the District Court on 
serious grounds and was under advisement in that Court for ¢ a pcopentenen® 
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period. Appellees do not assert that Appellant was dilatory in filing the 
earlier case or that he was dilatory in filing the instant case after the dis- 
missal of the earlier case. In fact, it is impossible to know just what facts 
Appellees rely upon to support their late-raised defense of laches. Most of 


the pleadings and documents which would have to be considered in deter- 


mining an issue of laches are not even before this Court; they are still in 


the District Court in the file in Civil Action No. 1565-58. 


The question of whether or not laches is applicable to any given case 
cannot be decided in a purely mechanical manner. Laches is, after all, an 
equitable defense ‘to be applied only upon consideration of all the facts. 
Appellant respectfully submits that this Court cannot decide on the basis of 
this record whether or not Appellant was guilty of laches. Indeed, the im- 
possibility of doing sois proof of the wisdom of the courts and of the authors 
of the Federal Rules of Civil Procedure in insisting that laches be pleaded 
and tried out in the court of first instance. 


aa 


APPELLANT'S RIGHTS ARE NOT AFFECTED BY THE 
CIVIL SERVICE COMMISSION'S USE OF THE CLASS 
TITLE "301" 


Appellees do not deny that the action which removed Appellant from 
the payroll was not intended to abolish a position of Deputy Marshal (See J.A. 
69). Nor do Appellees deny that the office of Deputy Marshal has a specific 
statutory basis (28 U.S.C. §542). It is admitted by Appellees (Brief, pp. 13- 
14), and asserted by the District Court (J.A. 109) , that Appellant performed 
all the functions and duties of a Deputy Marshal. The principal reliance of 
Appellees, and of the District Court, is on the fact that the "class title" of 
GS-301-4 was applied to Appellant by the Civil Service Commission rather 
than the classification title of Field Deputy Marshal (Series GS-082). 


The fact that the Civil Service Commission used a particular com- 


bination of letters and numbers in papers referring to Appellant cannot, of 
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course, change the effect of the statute. If Appellant held ottce as a Deputy 
Marshal under the statute, he could not be deprived of that office by any 
coding or numbering device. He could be removed therefrom only by aboli- 
tion of the office or by proceedings purporting to remove him from that that of- 
fice for cause. It is undisputed that no office or position of Deputy Marshal 
was abolished and that no effort was made to remove Appellant from the 
office or position of Deputy Marshal. | 


However, even if the "class title" of GS- 301-4 did have any signific- 
ance in this case, it would not have the significance which Appellees attribute 
to it. Appellees state that "Mr. Sargent testified without contradiction that 
'801' was the class number assigned by the Civil Service Commission pur- 
suant to the Classification Act to jobs in the clerical field." But Mr. Sargent 
made it clear that ''301" is not limited to the clerical field. He testified as 
follows (J.A. 49): 

"If I may read it, their [that is, the Civil Service Commis- 


sion' s] outline for GS-301 under the title of General Clerical 
and Administrative Series: This series includes all classes 


of positions, the duties of which are to administer, seal ana 


vise or perform work which is of a general or miscellaneous 


PALATE pte chats 
character or which is not specifically classifiable in iny other 
series." (Emphasis added.) 


The "301" series was, in other words, a catchall classification for jobs of 


various kinds which were not otherwise specifically classified. 


The testimony of Elmer B. Hammond illustrates the fallacy of at- 
tributing significance to a particular classification title by which a person 
or a job was categorized. Thus, at the time Mr. Hammond was Assistant 
Chief Deputy Marshal with the responsibility of assigning all the men to 
their duties he was classified as an Office Deputy Marshal (i. A, 44), which 
meant that he too was classified in the "301" series. Appellees would hardly 
contend that the Assistant Chief Deputy Marshal was not 2 Deputy Marshal 
but only a “clerk,” solely because the Civil Service Commission decreed 


that 301" be placed opposite his name. And this is true of Mr. Krawitz also. 
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Furthermore the "class title" of 082 which Mr. Sargent testified was 
the title properly applicable to the position of Field Deputy Marshal is de- 
scribed as follows (J.A. 50): 


"This series includes all classes of positions, the duties 
of which are to administer, supervise or perform work 
primarily involving the service of a variety of civil and 
criminal processes or writs issued under authority of 
the United States, including warrants, subpoenas, sum- 
monses, executions and injunctions, arresting law vio- 
lators , safeguarding and transporting prisoners and main- 
taining order and performing other duties as directed by 
the Court during Court sessions. Positions in this series 
involve the performance of other incidental duties such as 
completing returns on processes served, preparing reports 
and records and similar data.” (Emphasis added.) 


Note that the underlined language is identical to that in 301 (See page 
5). So far as general duties are concerned 301 and 082 are identical. They 
differ only as to specifics. As to specifics: Appellant served criminal and 
civil processes and writs under the authority of the United States, including 
warrants, subpoenas, summonses, executions and injunctions. He arrested 


law violators; he safeguarded and transported prisoners; he maintained 


order and performed other duties as directed by the Court during Court 


sessions. And he'also performed incidental duties such as completing re- 
turns and preparing reports and records. In fact, Appellant did all the things 
described in the classification of 082 for Field Deputies. Not only did he 
perform all of those acts, but he performed no acts not included in that 
classification. 


In view of these facts, the following portion of Mr. Sargent's testi- 
mony takes on significance (J.A. 50): 
"Q. Is it correct to say that the breakdown of these various 
classification symbols or numbers is determined by the 


type of work an individual who do and then he is fitted in 
under'a certain classification; is that correct? 


"A, That is correct.” 
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It is indisputable that Appellant performed the work of a Deputy Marshal. 
Also, Appellant Krawitz carried a gun and all the paraphernalia of a Deputy 
Marshal -- and in fact did all the things described in the 082 classification 
for Field Deputies (See Appellant's principal brief, pages 5-9). Marshal 
Beall's testimony established that members of the clerical staff and Special 
Deputies did not carry guns. From J. A. 57-58: 

"Q. ...How many members of the clerical staff and then 


ultimately the special deputies were allowed to carry 
guns ? 


"A. No member of the clerical staff or special demties 
were allowed to carry guns. 


"Q, That was after Mr. Krawitz and this other party turned 
in their guns? 


A. Yes, that is correct.” | 
So far as this record shows Appellant Krawitz carried a gun and the para- 
phernalia of a Deputy Marshal and no mere clerk or Special Deputy did so. 
Therefore, Appellant should have been classified as a Deputy Marshal; and 
in fact he was classified as such. For, the 301 numeral was, as has been 
shown above, a catchall category as applicable to Deputy Marshal positions 
as to clerical positions. In fact, as already shown, it was the very numeral 
applied to the important position of Assistant Chief Deputy Marshal (J.A. 44). 


This also puts in proper perspective the fact, upon which Appellees 
place so much reliance, that a messenger was "designated" Office Deputy 
Grade 1. This of course must be a "designation" and not a classification 
because Mr. Sargent testified that messengers have a specific classification 
as such (J.A. 49-50), and under such circumstances the messenger could 
not have been classified under the 301 series or under any other series than 
that applicable to messengers. | 


CONCLUSION 


For the reasons stated herein and in Appellant's principal brief the 
Order of the District Court of April 25, 1961, entering judgment for Defend- 
ants below should be reversed and the case should be remanded to the Dis- 
trict Court for entry of a judgment declaring that Plaintiff below is entitled 
to restoration to the position of Deputy United States Marshal and requiring 


Appellees to do all'things necessary to effect such restoration. 


Respectfully submitted, 


EUGENE F. MULLIN, JR. 
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